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EZRA RIPLEY THAYER 


ZRA RIPLEY THAYER was born in Milton, Massachusetts, 

on February 21st, 1866. His father, James Bradley Thayer, 

was for nearly thirty years a professor in the Harvard Law School, 
a man of rare scholarship, and one of the most respected and best 
loved teachers the School has ever had. His mother, Sophia Brad- 
ford Ripley, granddaughter of the Reverend Ezra Ripley, of the 


Old Manse in Concord, Massachusetts, and descended from Wil- 
liam Bradford, the early colonial governor, was a highly talented 
woman of the finest New England type. Their second son, Ezra, 
combined some of the best qualities of both parents. Educated in 
the public schools of Cambridge, and after a year with a private 
tutor at Athens, Greece, in Hopkinson’s School for Boys, he en- 
tered Harvard College with the class of 1888. After graduation he 
studied in the Harvard Law School and took his degree as a bache- 
lor of laws in 1891. The following year he served as secretary to 
Mr. Justice Gray of the United States Supreme Court, and then 
began the practice of law in Boston with the firm of Warren and 
Brandeis. In June, 1898, he married Ethel Randolph Clark, and 
after that made his home in Boston. His widow, a son, James 
Bradley, and two daughters, Eleanor Arnold and Ethel Randolph, 
are living. In 1896 Thayer became a member of the firm of Bran- 
deis, Dunbar and Nutter, and in 1900 a partner in the firm of 
Storey, Thorndike, Palmer and Thayer. In 1910 he was appointed 
to succeed the late James Barr Ames as Dean of the Harvard Law 
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of an appointment to the bench. Although he felt at the time 
no decided inclination for teaching, service in the Law School 
appeared to Thayer as the higher opportunity for usefulness. He 
accepted the appointment and threw himself with his whole heart 
and soul into the new work. When three years later the offer came 
of a position on the Supreme Judicial Court he declined it, feel- 
ing that whatever his personal inclinations, duty required that, 
having set his hand to the plough, he should not turn back, especi- 
ally at a time when doing so would be peculiarly embarrassing to 
the School. 

The five years of Thayer’s service as Dean showed a rapid and 
steady development. To maintain the standard set by Dean 
Ames as a teacher and an administrator was a task possible only 
for the highest ability. To do this, coming from active prac- 
tice, without any real interval of preparation, was possible only 
for the highest ability coupled with extraordinary exertions. 
Thayer had the ability and made the exertions. While he was 
Dean the Law School suffered no diminution in prestige or in solid 
progress. 

The man who had felt no special inclination to teach and had 
doubted whether he had any special aptitude for teaching left 
upon his pupils no doubt of his capacity. Each year of his service 
increased his reputation among the students. He freely gave them 
his time far beyond the mere requirements of the classroom. Re- 
gardless of his own convenience, he remained after every lecture as 
long as any individual was left who desired to ask questions or 
discuss legal problems. Intellectual powers such as had brought 
him success in practice it is not easy to turn at once with equal 
success to teaching; but the intellectual activity, the swiftness of 
thought, the closeness of reasoning, the stimulating personality, 
the untiring devotion to work in hand that had always distinguished 
Thayer, rendered him in a constantly greater degree inspiring as 
a teacher. 

In the administrative work of his office Thayer was no less suc- 
cessful. He was confronted with problems arising not only from 
the rapidity with which the School had grown, but also from a 
change of view as to the proper functions of the law and as to the 
duties of lawyers. He felt the growing and well-founded belief in 
the community that the law did not satisfactorily fill its place in 
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modern civilization, that lawyers did not render to the community 
the service due from them. He understood that these deficiencies 
must be remedied. To ensure not only the future success of the 
School but also the full discharge of its obligations required a 
development in harmony with these newer ideas. He secured the 
services of the ablest representatives of such views and started the 
School on a new era of leadership and supremacy. Thayer was not 
actuated in this course by any spirit of opportunism. Although 
brought up in the Common Law and not by nature or by training 
inclined to extreme sociological views his mind was unusually re- 
ceptive and, like the Common Law itself, capable of continuous 
growth and expansion. He could appreciate the force of new 
theories and had the breadth of outlook carefully to consider and 
if convinced to adopt such theories even if opposed to his precon- 
ceived opinions. It was from full conviction that he used his in- 
fluence and power as a rejuvenating force. 

As to the methods and policy of the School in matters of instruc- 
tion Thayer had definite and clear-cut views. He knew that true 
education, especially in the law, consists primarily in stimulating the 
search for truth and cultivating the spirit of individual and in- 
dependent analysis and investigations. He knew that these re- 
sults are best obtained by the play upon the student of minds of 
differing types. He sought to organize the course of instruction 
with these ends in view. His ambition was to maintain and raise 
the standard and to make the Harvard Law School not only a 
centre, but the centre, of legal education. Mere size was not im- 
portant. To achieve his purpose required that the material should 
be of the best, that the School should appeal to and serve, not the 
greatest number, but the highest type, of students. In the first 
year of his administration the faculty increased the amount of 
work required in the second and third years from ten hours a week 
to twelve and provided that no one could remain after the second 
year who failed to get for that year at least five per cent above the 
usual passing mark. These changes caused a falling off in the num- 
ber of students; but Thayer rightly felt that the improvement in 
quality was necessary in order successfully to maintain the pre- 
eminence of the School and to preserve with large classes that 
“absorbed and excited interest” which, as he said, had always 
marked the work of its best scholars. Fully conscious himself of 
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the exacting requirements of a real legal education and of the para- 
mount importance of such an education adequately to fit a man for 
a worthy legal career, he deprecated the practice of students en- 
gaging in occupations such as created a division of interests. Any- 
one who recognizes the necessity of elevating the legal profession, 
of maintaining it as a real profession aiming primarily at efficient 
service and not at pecuniary gain, will fully sympathize with such 
a policy, and must feel that in following this course Thayer was 
rendering service of great value, not only to the School but to the 
public, a service the more necessary at a time when the practice 
of the law tends to be regarded only as a desirable means of earn- 
ing a living, and the bar is in much need of an awakening to its 
public responsibilities. 

A means towards further establishing the reputation of the School 
and promoting the cause of legal education was the introduction 
of postgraduate study for the degree of doctor of laws. It is 
hardly possible that such a course of study should ever be under- 
taken by numbers commensurate with the cost, but to provide the 
opportunity and so increase interest in law as a science, to turn out 
even a small number of real legal scholars, appeared to Thayer 
clearly a part of the duties of the Law School. Nor can it be 
doubted that the resulting benefit is worth both to the com- 
munity and to the School far more than the cost. 

Education was not to Thayer mere pedantry. He valued it as 
an essential part of the equipment of a man prepared to play his 
part in the world. Not himself a deeply learned black letter lawyer, 
he could sympathize with those who were, if their interest in such 
learning did not exclude interest in law as a human science. To 
him the law was not a bundle of dry husks; it was a part of civili- 
zation. He loved it as a living and growing thing. A firm be- 
liever in the common law, he was deeply interested in it histori- 
cally, but more deeply interested in its development and in working 
out the processes of adjustment required by changing conditions. 
His devotion to legal principles never blinded him to the necessity 
of administering justice. In an excellent address last winter 
before The Law Association of Philadelphia he pointed out the 
urgent importance of adapting legal methods and procedure to 
the conditions and needs of modern life. His mind was too active 
to dwell only on the past, but his judgment was too sound to be 
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led astray by ill-considered suggestions of changes proposed as 
panaceas. 

Taking his position in the Law School was far from meaning for 
Thayer a life of academic seclusion. He realized the importance 
of remaining in close contact with active professional life, even if 
his intense interest in the affairs of the world relating to law would 
have permitted any such retirement. While abstaining wholly 
from practice, he continued to serve on the council of the Boston 
Bar Association, became a member of the executive committee of 
the Massachusetts Bar Association, and kept fully abreast of all 
that was going on in legal circles. 

Thayer had perhaps a finer legal mind than any man in his 
generation. Some might excel him in profound learning as to 
special subjects, some in subtlety of thought, some in forensic 
oratory. But none excelled him in the combination of perception, 
concentration, power of analysis, ability to grasp essential facts, 
understanding of fundamental principles, openness of mind, readi- 
ness to apprehend and accept or combat opposing views, united 
with capacity to apply all his powers and all his knowledge to the 
subject before him. His talents were such as assured and entitled 
him to his success as a practitioner, and his even greater growing 
success as a teacher and an educator. The same talents would 
equally have assured his success as a judge had he taken a place 
upon the bench. 

The qualities that endeared Thayer to a wide circle of loving 
and admiring friends are seldom found coupled with such a high 
intellectual endowment. A fluent and always interesting talker, 
he was at the same time an interested listener. His buoyancy of 
spirit and unusually keen sense of humor rendered him a delight- 
ful companion. Devoted to his duties, whatever they might be, 
he was not absorbed in them to the exclusion of any care for the 
concerns of others. He responded immediately and fully to any 
call for sympathy. Capable of biting sarcasm, he seldom if ever 
employed his weapon to inflict unmerited wounds. Loyal to the 
core and incapable of a mean or dishonorable act, he deserved and 
received unbounded confidence. Fond of argument and justly 
tenacious of his opinions, he was not dogmatic and was singularly 
open to conviction and ready to acknowledge a mistake. Quick 
to discern and to scorn. any sham, he was tolerant of inexperience 
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and of honest lack of capacity, while no one was more ready to 
recognize or more eager to commend ability and merit in another, 
whether friend or opponent. Always generous, he was happily 
able to gratify his wish to help others, and unostentatiously extended 
aid tomany. One young man of promise, whose good work he had 
noticed, was when starting in practice relieved of a serious handi- 
cap by Thayer’s unsolicited offer to guarantee his office rent for a 
year. Without the knowledge of his friends he devoted far the 
greater part of his salary from the Law School to the assistance of 
needy students and others. 

Thayer was a man of strong likes and dislikes and quick to form 
opinions. But he was by nature just and intellectually honest. 
He did not allow his prepossessions or his prejudices to govern him 
or adhere to an opinion once formed if it did not stand the test of 
analysis. He was unflinching in his judgments of men’s acts, but 
not from any hardness. Many times in his work on the grievance 
committee of the Bar Association he gave a helping hand to men 
whose conduct he had justly condemned and assisted them in 
their efforts to make amends and to reform. His relations to his 
family were ideal and in the midst of exacting work his domestic 
life was a constant solace. The intellectual side of his nature 
never overshadowed the human side. As he matured his character 
and disposition mellowed; he became increasingly considerate of 
the feelings of others and any early tendency towards the expres- 
sion of hasty judgments or towards thoughtless cynicism of speech 
disappeared. His-mind shone as brightly as ever, but with a 
softer light. 

The burden that Thayer assumed in becoming Dean of the Law 
School was very heavy. His character and ideals made acceptance 
of the post a pledge of all that was in him, of his very life, to success- 
ful performance of its duties. His nature was not of the easy-going 
sort that can be satisfied by avoiding failure, nor was his tempera- 
ment such that he could forget his responsibilities and give himself 
up care free to relaxation. To do all things that the interests of 
the School required, to leave nothing undone that could benefit 
the School, to develop his own talents to their fullest extent, were 
with Thayer paramount obligations to which other considerations . 
were made to give way. Praise was insufficient if he failed to 
satisfy his own standards. His position made demands upon him 





EZRA RIPLEY THAYER 9 


which grew with what they fed on; his task was never finished, 
even temporarily; his mind worked unceasingly. After five years 
of unsparing labor and constant strain his health became impaired, 
and this led to his death, in the prime of life and the prime of 
his usefulness. 

The loss suffered by Thayer’s death cannot be measured. To 
the community and to the Law School he gave the service of his 
great intellectual powers and ripening experience. To his students 
he gave without stint or measure the best fruits of a wonderful 
mind and an almost inspired enthusiasm. To his friends he gave 
a heart pure as a child’s, tender as a woman’s, strong as a man’s. 
The work of such an one may be done by others, but his place can 
never be filled. 

William H. Dunbar. 


. It was a large undertaking to succeed James Barr Ames, cut off 
at the high tide of his fame as a scholar, a teacher and an adminis- 
trator. It was a large achievement to meet the measure of that 
undertaking in five brief and heavily-burdened years. After 
Thayer had proved himself equal to the exacting measure set up 
by those who had gone before him and had given promise of be- 
coming not the least of that goodly company, it was indeed a hard 
fate that took him off before the promise could be fulfilled. 
Thayer had scant opportunity to show to the world his powers 
as a legal scholar. A prize essay, written while a candidate for his 
professional degree, a paper in the Harvard Law Review on a dif- 
ficult point in the law of torts, three bar-association addresses, 
one of them published reluctantly after much urging, and a brief 
note as to the function of teachers of law, give a wholly inadequate 
picture. Intense conscientiousness impelled him to patient can- 
vassing of all the authorities. He was almost morbidly anxious 
to be absolutely accurate and to present nothing that was not well 
matured. He was severely critical and consistently applied his 
critical powers to his own work. Accordingly he made repeated 
redrafts of everything that he wrote, and in any event would never 
have written much in point of quantity. ‘After all,” he said more 
than once, ‘‘the reputation of the school will suffer no injury from 
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what I do not write.” But he had a keen scent for the cases which 
were significant in the maze of contemporary law reports, a power 
of reducing jural situations to their lowest terms, and a faculty of 
seeing through a mass of legal materials and perceiving a principle 
by which the inert mass might be given life. Moreover, although 
a man of positive convictions, he was able to detach himself from 
prepossessions, to perceive and duly weigh all relevant considera- 
tions, and to look at the larger aspects of a question, in a time when 
so many legal questions are social questions also, without losing 
his footing upon the solid ground. To some extent he had exhibited 
these qualities in the little that he published. To some extent they 
are shown in more than one unfinished manuscript to which he 
-had devoted much thought and labor, one of which, it is hoped, 
may prove ripe for publication. To some extent they are witnessed 
by a mass of patiently elaborated notes of lectures, critically re- 
vised from year to year, which in time would have borne fruit in 
contributions no less significant than those of his father. Yet 
these are but feeble testimony, and only those whose fortune it 
was to listen to him as he discussed the subjects of his study with 
the grasp and assurance of a master can know how truly we have 
lost a scholar. 

If it was hard to follow Ames the scholar, it was even more hard 
to follow Ames the teacher, coming to the work of teaching, as 
Thayer did, for the first time at the age of forty-five. But Thayer 
had a high sense of the importance of the teaching function and 
set himself to master this part of his work. He studied a class as 
carefully as a trial lawyer studies a jury. He was wont to note 
upon the cover of each examination book, without knowing whose 
book it was, his impressions of the writer derived from reading 
it, and he kept careful memoranda with respect to the work, the 
capacity and the mental characteristics of his students. Also he 
devoted much time to consideration of methods of presentation, 
often recording after each lecture his impressions of what he had 
done and what he had left undone during the hour. This conscien- 
tious preparation joined to penetrating analysis, a merciless cross- 
examining elenchus developed in the forum, to which he submitted 
his own views no less than those of others, and an intellectual 
honesty that shirked no difficulties and tolerated no pretense, made 
itself felt in steady gain in his hold upon classes from the beginning 
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of his teaching. He had already become a teacher of the first order, 
and much of the results of his critical study of his vocation was 
yet to become manifest. 

As an administrator Thayer was charged with maintaining and 
developing a great tradition. In his relations with the students 
he maintained the standard set by Ames, seeking to have a real 
personal acquaintance with every student and giving his time to 
conferences without stint. He was aware of the responsibility 
imposed upon the school by the possession of its library and gave 
anxious consideration to the growth of the library in its relation 
to the income of the school. He was no less aware that the curric- 
ulum could not remain for all time as it had come down to him 
and studied diligently how to improve it. Most of all he came to 
see the part which law schools and in particular the Harvard Law 
School may play, if they will, in the period of growth upon which 
our law has manifestly entered. Nor was he dismayed by the dif- 
ficulties involved. On the one hand he had no doubt that the 
school must hold fast to the work of training lawyers for the prac- 
tice of their profession to which it had been devoted heretofore. 
On the other hand he recognized that, without abating a jot of 
this, something more was demanded in an era of legal develop- 
ment no less rich in possibilities than that in which the school 
under Story’s leadership was a factor in the reception of English 
law and the building thereon of a common law for America. With 
every inclination from training and environment to confine him- 
self to the lines on which the school had developed in the past, he 
had the vision to see the service which the law school of today is 
called to perform and his sensitive conscience and unswerving re- 
gard for truth impelled him to heed the call. Happily his critical 
temper and well-reasoned firmness of purpose enabled him to avoid 
an over-ambitious program on the one side and an unwise narrow- 
ness on the other. In the opinion of a foreign critic, who is not 
likely to lay too much stress on the side of purely professional 
training, the plan he had laid out needs little alteration to give for 
our time ‘“‘absolutely the best school for lawyers.” 

It is not easy for one who had known him so short a time to 
speak adequately of Thayer personally. What stands out perma- 
nently in one’s memory of him is his conscientiousness, his loyalty, 
his devotion to duty, his considerateness of others. Not sanguine 
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and with little outward enthusiasm, he saw so clearly and strode 
in the path he saw before him so courageously as to derive from his 
conscience the é/an which others derive from their temperament. 
Even a certain depression, born of his critical faculties and his 
sensitive conscience, was balanced by a sound sense of values and 
a keen sense of humor. His wit was Greek in its gracefulness and 
playfulness. Indeed the reading of Greek, which he kept up to 
the last, had left its mark upon him and one might think of him 
as one of the well born, well bred, well taught, widely cultured 
youth with whom Socrates practiced his dialectic. And even as 
Socrates taught, he thought consistently and he lived consistently — 


id 
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A NEW PROVINCE FOR LAW AND ORDER 
INDUSTRIAL PEACE THROUGH MINIMUM WAGE AND ARBITRATION 


HE new province is that of the relations between employers 
and employees. Is it possible for a civilized community so 
to regulate these relations as to make the bounds of the industrial 
chaos narrower, to add new territory to the domain of order and 
law? The war between the profit-maker and the wage-earner is 
always with us; and, although not so dramatic or catastrophic as 
the present war in Europe, it probably produces in the long run 
as much loss and suffering, not only to the actual combatants, but 
also to the public. Is there no remedy? 

During a brief sojourn in the United States in the summer of 
1914, I had the good fortune to meet many men and women of 
broad and generous outlook and of admirable public spirit. They 
were anxious to learn what I, as President of the Australian Court 
of Conciliation and Arbitration, could tell them of Australian 
methods of dealing with labour questions. I propose now, on the 
invitation of the editor of this Review, to state briefly the present 


position, confining my survey to my own personal experience. 

The Australian Federal Constitution of 1900 gave to the Federal 
Parliament power to make laws with respect to “conciliation and 
arbitration for the prevention and settlement of industrial disputes 


1 


extending beyond the limits of any one State. Following the 
example of the United States Constitution, the Constitution left 
all residuary powers of legislation to the States; and the theory 
generally held at the time of our constitutional convention was 
that each State should be left to deal with its own labour conditions 
as it thought best. But an exception was made, after several 
discussions, in favour of labour disputes which pass beyond State 
boundaries and cannot be effectually dealt with by the laws of any 
one or more States. Just as bushfires run through the artificial 
State lines, just as the rabbits ignore them in pursuit of food, so 
do, frequently, industrial disputes. 

In pursuance of this power, an Act was passed December 
15, 1904, constituting a Court for Conciliation, and where con- 





1 Sec. 51 (XXXXV). 
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ciliation is found impracticable, arbitration. The arbitration is 
compulsory in the sense that an award, if made, binds the par- 
ties. The Act makes a strike or a lockout an offence if the dispute 
is within the ambit of the Act — if the dispute is one that extends 
beyond the limits of one State. In other words, the process of 
conciliation, with arbitration in the background, is substituted for 
the rude and barbarous processes of strike and lockout. Reason 
is to displace force; the might of the State is to enforce peace 
between industrial combatants as well as between other com- 
batants; and all in the interest of the public. 

Under the Act, the Court consists of a President, who must be 
one of the justices of the High Court of Australia. The High 
Court is modelled on the Supreme Court of the United States, 
having often to decide whether Acts are constitutional, but it is 
also a Court of Appeal from the Supreme Courts of the States. 
The first President of the Court of Conciliation was appointed 
February 10, 1905, and, on his resignation in September, 1907, I 
was appointed as his successor. 

The first task that I had to face was not, strictly speaking, con- 
ciliation or arbitration. The Federal Parliament imposed certain 
excise duties on agricultural implements manufactured, but it 
provided for the remission of the duties in the case of goods manu- 
factured under conditions, as to the remuneration of labour, which 
the President of the Court should certify to be ‘“‘fair and reason- 
able.” The Act gave no guidance as to the model or criterion by 
which fairness and reasonableness were to be determined. In deal- 
ing with the first employer who applied to me for a certificate, I 
came to the conclusion that the Act was designed for the benefit 
of employees, and that it was meant to secure for them something 
which they could not get by individual bargaining with their em- 
ployers. If A let B have the use of his horse on the terms that B » 
give the horse fair and reasonable treatment, B would have to give 
the horse proper food and water, shelter and rest. I decided there- 

fore to adopt a standard based on “‘the normal needs of the average 
employee, regarded as a human being living in a civilized com- 
munity.” This was to be the primary test in ascertaining the 
minimum wage that would be treated as ‘“‘fair and reasonable” in 





2 Excise Tariff 1906. 
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the case of unskilled labourers. At my suggestion, many house- 
hold budgets were stated in evidence, principally by housekeeping 
women of the labouring class; and, after selecting such of the 
budgets as were suitable for working out an average, I found that 
in Melbourne, the city concerned, the average necessary expen- 
diture in 1907 on rent, food and fuel, in a labourer’s household 
of about five persons, was £1.12s.5d. (about $7.80, taking a dollar as 
equivalent to 4s. 2d.); but that, as these figures did not cover light, 
clothes, boots, furniture, utensils, rates, life insurance, savings, 
accident or benefit societies, loss of employment, union pay, books 
and newspapers, tram or train fares, sewing machine, mangle, 
school requisites, amusements and holidays, liquors, tobacco, sick- 
ness or death, religion or charity, I could not certify that any wages 
less than 42s. per week for an unskilled labourer would be fair 
and reasonable. Then, in finding the wages which should be treated 
as fair and reasonable in the cases of the skilled employees, I relied 
mainly on the existing ratios found in the practice of employers. 
If, for instance, the sheet-iron worker got 8s. per day when the 
labourer got 6s., the sheet-iron worker should get, at the least, 
gs. when the labourer’s minimum was raised to 7s. 

In the case referred to, the employer did not raise before me the 
point that the Act was invalid; but, having failed in his applica- 
tion for a certificate, he refused to pay the excise duty, and defended 
an action to recover the duty before the High Court on the ground 
that the Act was invalid; and he succeeded, by a majority of three 
justices to two, on the ground that the Act was not really a taxa- 
tion Act at all, but an Act to regulate labour conditions, and as 
such beyond the competence of the Federal Parliament.*? But the 
principles adopted in the case for ascertaining a “fair and reason- 
able”? minimum wage have survived and are substantially ac- 
cepted, I believe universally, in the industrial life of Australia. 

In the first true arbitration case — that relating to ship’s cooks, 
bakers, etc. — the standard of 7s. per day was attacked by em- 
ployers, but I do not think that it has been attacked since, prob- 
ably because the cost of living has been rising. The Court an- 
nounced that it would ascertain first the necessary living wage for 
the unskilled labourer, and then the secondary wage due to skill 





* King v. Barger, Commonwealth v. McKay, 6 Com. Law Rep: 41 (1908). 
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or other exceptional qualifications necessary. Treating marriage 
as the usual fate of adult men, a wage which does not allow of the 
matrimonial condition and the maintenance of about five persons 
in a home, would not be treated as a living wage. As for the second- 
ary wage, it seemed to be the safest course, for an arbitrator not 
initiated into the mysteries of the several crafts, to follow the dis- 
tinctions in grade between employees as expressed in wages for 
many years. 

The distinction between the basic or primary or living wage and 
the secondary wage attributable to exceptional qualifications neces- 
sary for the performance of the function is not fanciful; it was 
forced on the Court by the problems presented and by the facts 
of industrial life. Yet it has to be borne in mind that though the 
essential natural needs come first, the conventional needs (e. g., of 
artisans as distinguished from labourers) become, by usage, almost 
equally imperative.‘ 

The following propositions may, I think, be taken to be estab- 
lished in the settlement of minimum wages by the Court; and it is 
surprising to find how often, as the principles of the Court’s action 
come to be understood and appreciated, they guide parties dis- 
puting to friendly collective agreements, without any award made 
by the Court. 

1. One cannot conceive of industrial peace unless the employee 
has secured to him wages sufficient for the essentials of human 
existence.® 

2. This, the basic wage, must secure to the employee enough 
wherewith to renew his strength and to maintain his home from 
day to day.® 

3. The basic wage is the same for the employee with no family 
as for the employee with a large family. It rests on Walt Whit- 
man’s “divine average,” and the employer need not concern him- 
self with his employee’s domestic affairs. 

4. The secondary wage is remuneration for any exceptional gifts 
or qualifications,’ not of the individual employee, but gifts or quali- 





4 Engine-drivers, 7 Com. Arb. 132, 139 (1913). 

5 Boot-factories, 4 Com. Arb. 1, 10 (1910); Seamen, 5 Com. Arb. 147, 164 (1911). 

6 Broken Hill Mine, 3 Com. Arb. 1, 20 (1909). 

7 Boot-factories, 4 Com. Arb. 1, 10 (1910); Postal Electricians, 7 Com. Arb. 5, 
10 (1913); Builders’ Labourers, 7 Com. Arb. 210, 217 (1913). 
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fications necessary for the performance of the functions, e. g., 
skill as a tradesman, exceptional heart and physique, as in the case 
of a gas stoker,® exceptional muscular training and power, as in the 
case of a shearer,’ exceptional responsibility, e.g., for human 
life, as in the case of winding or locomotive engine-drivers.’® 

5. The secondary wage, as far as possible, preserves the old mar- 
gin between the unskilled labourer and the employee of the skilled 
or exceptional class." 

6. After ascertaining the proper wages, basic and secondary, the 
Court considers any evidence adduced to show that the employers 
ought not to be asked to pay such wages.” It will consider grounds 
of finance, of competition with imports, of unfairness to other work- 
ers, of undue increase in prices of the product, of injury to the 
public, etc. 

7. The wages cannot be allowed to depend on the profits made 
by the individual employer, but the profits of which the industry is 
capable may be taken into account. If the industry is novel, and 
those who undertake it have to proceed economically, there may be 
a good cause for keeping down wages, but not below the basic wage, 
which must be sacrosanct. Above the basic wage, bargaining of 
the skilled employee may, with caution, be allowed to operate.” 

8. The fact that a mine is becoming exhausted or poorer in its 
ores is not a ground for prescribing a lower rate than would other- 
wise be proper. If shareholders are willing to stake their own 
money on a speculation, they should not stake part of the employee’s 
proper wages also. The Court cannot endanger industrial peace in 
order to keep unprofitable mines going.“ 

9. The Court does not increase the minimum on the ground of 
affluence of the employer. It is not affected by the fact that one 
of the employers can, by skilful management, by enterprise, or by 
good fortune, make very large profits.” 





8 Gas Employees, 7'Com. Arb. 58, 71 (1913). 

9 Shearers, 5 Com. Arb. 48, 79 (1911). 

10 Engine-drivers, 5 Com. Arb. 9, 21 (1911). 

1 McKay, 2 Com. Arb. 1, 16 (1907); Ship’s Cooks, 2 Com. Arb. 55, 65, 66 (1908). 

122 Broken Hill Mine, 3 Com. Arb. 1, 31 (1909). 

8 [bid., 32; Shearers, 5 Com. Arb. 48, 73 (1911); Ship’s Officers, 6 Com. Arb. 6, 
az (1912). 

4 Broken Hill Mine, supra, 33-34; Engine-drivers, 7 Com. Arb. 132, 139 (1913). 

16 Seamen, 5 Com. Arb. 147, 164 (1911); Gas Employees, 7 Com. Arb. 58, 72 (1913) 
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10. The minimum rate must be based on the highest function 
that the employee may be called on to exercise. The employer 
must not give a plumber labourer’s work and pay him labourer’s 
wages if he has also to do plumbing.” 

11. In finding the proper minimum rate, the Court tries to find 
what would be proper for an employee of average capacity called 
upon to do work of the class required. If the employer desires to 
secure the services of an exceptional workman, he is free to do so. - 
The payment of higher rates is left to the play of bargaining.!” 

12. The Court does not attempt to discriminate in wages on the 
ground of comparative laboriousness. Discrimination on such a 
ground is neither safe nor sound. The Court declined to give an 
extra rate to hodmen if they carry beyond a certain height." 

13. The Court will not discriminate in wages as between the 
several States so as to interfere with the freedom of trade between 
the States provided by the Constitution.’ 

14. The Court will not keep down’ wages on steamers so as to 
enable them to beat State railways in competition or to help one 
competitor against another.” 

15. The Court accepts and follows the usual practice of making 
rates for casual employment higher than the corresponding rates 
for continuous employment.” 

16. The Court, in obedience to the Act, provides exceptions to 
the minimum rate in the case of aged, slow or infirm workers, but 
the exceptional cases must be disclosed to the representative of the 
Union, and be well safeguarded.” 

17. But the Court will not provide exceptions to the minimum 
rate for “improvers,” men paid more than boys and less than 
journeymen, men who are used to beat down the claims of com- 


petent journeymen, and are thus a perpetual menace to the peace 
of the community.” 





16 Postal Electricians, 7 Com. Arb. 5, 8-9 (1913). 

17 Ship’s Stewards, 4 Com. Arb. 61, 63, 68 (1910); Engine-drivers, 5 Com. Arb. 9, 
15 (1911); Shearers, 5 Com. Arb. 48, 91 (1911); Builders’ Labourers, 7 Com. Arb. 210, 
223 (1913). 

18 Tbid., 231. 

19 CONSTITUTION, Sec. 92; Boot-factories, 4 Com. Arb. 1, 13 (1910). 

20 Ship’s Officers, 6 Com. Arb. 6, 22 (1912). 
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18. The Court regards the old system of apprenticeship as un- 
suitable for factories under modern conditions, and it objects to 
fixing a rigid proportion of apprentices to journeymen without 
regard to the circumstances, e.g., the character of the output 
of each factory. But if conditions of apprenticeship are in dis- 
pute, the Court will, especially if both sides wish it, and for the 
sake of peace as well as efficiency, make regulations on the subject. 
The proper method, however, seems to be, in boot-factories, to co- 
ordinate the work of the factories with the work of the technical 
schools.” 

19. The Court will not prescribe extra wages to compensate for 
unnecessary risks to the life or health of the employee or unneces- 
sary dirt. No employer is entitled to purchase by wages the right 
to endanger life or to treat men as pigs.” 

20. The Court gives weight to existing conventions, usages, preju- 
dices, exceptional obligations and expenses of the employees; for 
instance, that masters and officers are required to keep up a cer- 
tain appearance, and that stewards must provide themselves with 
uniform and laundry.* 

21. Where it is established that there is a marked differ- 
ence in the cost of living between one locality and another, 
the difference will, so far as possible, be reflected in the mini- 
mum wage.”’ 

22. But where, as in the case of the wharf labourers at ports, all 
the employees and nearly all the employers desired that there 
should be no differentiation, the Court bases the minimum wage on 
the mean Australian cost of living.” 

23. In cases such as that of ship’s stewards, where the employees 
usually receive from passengers “tips” (or “‘bunce”’), the average 
amount of the tips must be taken into account in finding whether 
the employee receives a living wage. But the minimum wage will 
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be raised to its proper level if the practice of tipping can be 
stopped.” 

24. In cases where employees are “‘kept,” found in food and 
shelter by the employer, the value of the “keep” is allowed in 
reduction of the wages awarded. At a time when the keep of 
single men, such as labourers, cost in lodgings usually 15s. per 
week, the Court reduced the wages by tos. only. For the 15s. at 
the family home would go further than it would go for board and 
lodging outside the home; and the employer who feeds a large 
number of men can buy the necessary commodities in large quan- 
tities and on advantageous terms. The 1os. per week seemed to 
represent fairly the amount of expenditure of which the home was 
relieved by the absence of the man.*° 

25. The principle of the living wage has been applied to women, 
but with a difference, as women are not usually legally responsible 
for the maintenance of a family. A woman’s minimum is based 
on the average cost ef her own living to one who supports herself 
by her own exertions. A woman or girl with a comfortable home 
cannot be left to underbid in wages other women or girls who are 
less fortunate. 

26. But in an occupation in which men as well as women are 
employed, the minimum is based on a man’s cost of living. If the 
occupation is that of a blacksmith, the minimum is a man’s mini- 
mum; if the occupation is that of a milliner, the minimum is a 
woman’s minimum; if the occupation is that of fruit-picking, as 
both men and women are employed, the minimum must be a man’s 
minimum.” 

27. As regards hours of work, when disputed, the Court usu- 
ally adheres to the general Australian standard of 48 hours; 
generally 834 hours on five days, 444 hours on Saturday. But 
in exceptional cases the Court has reduced the hours; in one 
case because of the nerve-racking character of the occupation; * 
in another case, that of builders’ labourers, because the men 





29 Ship’s Stewards, 4 Com. Arb. 61, 64 (1910). 
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have to “follow their job,” spending much of their own time 
in travelling.™ 

28. The Court has conceded the eight hours’ day, at sea as well 
as in port, to deckhands on ships; ® to officers on ships,* to marine 
engineers.*” But there are sundry necessary exceptions, and the 
Master retains the absolute right to call on any man in emergencies 
involving the safety of the ship; and for other purposes he may 
call on any man, paying extra rates for the overtime. The hours 
of navigating officers were sometimes shocking, and involved danger 
to ship, cargo and passengers.*® 

29. In certain exceptional cases the Court has granted a right to 
leave of absence for two or three weeks on full pay to employees 
after a certain length of continuous service; not, of course, to 
casual or temporary employees. 

30. The Court refuses to dictate to employers what work they 
should carry on, or how; or what functionaries they should employ, 
or what functions for each employee; or what tests should be ap- 
plied to candidates for employment.” 

31. The Court leaves every employer free to carry on the business 
on his own system, so long as he does not perpetuate industrial 
trouble or endanger industrial peace; free to choose his employees 
on their merits and according to his exigencies; free to make use 
of new machines, of improved methods, of financial advantages, of 
advantages of locality, of superior knowledge; free to put the ut- 
most pressure on anything and everything except human life.” 

32. As regards complaints of disagreeable or onerous conditions, 
the Court treats as fundamental the consideration that the work of 
the ship, factory, mine, etc., must be done, a consideration next 
in order to that of the essential needs of human life. An order will 
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not be made that is inconsistent with the effective management of 
the undertaking.* 

33. On the same principle the Court steadily refuses to make 
orders which would militate against the public interest or conven- 
ience. It has refused to order prohibitive overtime rates for leaving 
port on Sundays; it has refused to forbid the employment of 
casuals or to forbid ‘broken time” in tramway services. Casuals 
or “broken time,” or both, are necessary to meet the extra traffic 
at certain times of the day.“ 

These are some of the principles of action adopted by the Court. 
But, it may be asked, what about piecework? How does the Court 
fix piecework rates? The first great case in which piecework rates 
were directly involved was that of the Shearers.” At the time of 
the arbitration, wool furnished nearly forty per cent of the exports 
of Australia, nearly £29,000,000 per annum, in addition to the 
wool used in Australia. In that case the Court prescribed the 
piecework rates on a timework basis — found the piecework rates 
which would enable an average shearer to earn such wages per 
week as would be the just minimum for a man with the qualifica- 
tions of a shearer if he were paid by time. Having found that the 
shearer should, as a “‘skilled”’ worker, get a net wage of £3 per 
week for the time of his expedition to the sheep stations to shear, 
and having found that a rate of 24s. per 100 sheep would give 
this net result, the Court fixed 24s. per 100 as the minimum rate.“ 
In finding the net returns of the whole expedition, allowances had 
to be made for days of travelling and waiting, expenses en route, 
cost of mess and combs and cutters.“ This system of finding the 
net result of the expedition, and what would be a fair return for 
the expedition, was also adopted in the case of persons employed 
by fruit-growers on the River Murray. Sometimes the Court 
protects pieceworkers in making their bargain by prescribing that 
their remuneration shall not fall below, in result, a certain time- 
work minimum.” 
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The system of arbitration adopted by the Act is based on union- 
ism. Indeed, without unions, it is hard to conceive how arbitration 
could be worked. It is true that there are methods provided by 
which the Court can intervene for the preservation of industrial 
peace even when its powers are not invoked by any union; but no 
party can file a plaint for the settlement of a dispute except an 
“organization,” that is to say, a union of employers or of em- 
ployees registered under the Act.*® One of the “chief objects” of 
the Act, as stated in Sec. 2, is “to facilitate and encourage the 
organization of representative bodies of employers and of employees 
and the submission of industrial disputes to the Court by organi- 
zations”; and it follows that the Court will not assist an employer 
in devices to stamp out unionism.” It is, of course, better for an 
employer that he should not be worried by complaints of individual 
employees and that any complaints should be presented collec- 
tively by some responsible union. He has then the advantage of 
being able to deal with his employees on a consistent scheme, 
equitable all round the service, and his time is not taken up by 
petty complaints or individual fads. A demand made on him 
comes from a responsible executive, with the consent, direct or in- 
direct, of the organized body of members of the union. Moreover, 
from the point of view of the employees, it is better that an individ- 
ual employee should not, by complaining, incur the risk of becom- 
ing a marked man or of being removed, and the individual em- 
ployee is generally powerless. From the point of view of the Court 
and of the public, it is fair to state that in nearly every case — I 
can only remember one case to the contrary — the influence of 
Union leaders has always been in the direction of peace. It would 
not be so, probably, if there were no means of obtaining an improve- 
ment of conditions except by strike, actual or threatened, but 
in Australia, the leaders can hold out to the members of the union 
a prospect of relief, without strike, from the Court or from some 
wages board.” It is significant that in the one exceptional case 
referred to, the leaders of the Union have been converted so that 
they are now strong advocates of arbitration. 

But then comes the difficult question of “‘ preference to unionists.” 
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Preference to unionists is the Australian analogue of the “pref- 
erential union shop” made familiar in some of the garment in- 
dustries of the United States. The Act gives the Court power 
to direct that as between’ members of organizations (unions) of 
employees and other persons desiring employment at the same time 
preference shall be given to such members, other things being 
equal.* But it is only a power, not a duty, to order such pref- 
erence; and the Court is very loth to exercise the power. ‘‘The ab- 
solute power of choice (between applicants for employment) is one 
of the recommendations of the minimum wage system, from the 
employer’s point of view — he can select the best men available 
when he has to pay a certain rate.” * For this reason preference 
was refused in the case of shearers, etc.;* in the case of seamen; * 
in the case of builders’ labourers.*” Yet the Court recognizes the 
difficulty of the position. As was said in the builders’ labourers 
case: — 


“The truth is, preference is sought for unionists in order to prevent 
preference of non-unionists or anti-unionists — to prevent the gradual 
bleeding of unionism by the feeding of non-unionism. It is a weapon of 
defence. For instance, some employers here hired men through the In- 
dependent Workers’ Federation — a body supported chiefly by employ- 


ers’ money, and devised to frustrate the ordinary unions; and those who 
applied for work at the office of this body would not be introduced to 
the employer unless they ceased to be members of the ordinary unions 
and became members of this body. What is to be done to protect men 
in the exercise of their right as free men to combine for their mutual * 
benefit, seeing that the employing class has the tremendous power of 
giving or withholding work? The only remedy that the Act provides is 
an order for preference; and it is doubtful whether such an order is ap- 
propriate or effective. It is, indeed, very trying for men who pay full 
dues to a legitimate union to work side by side with men who do not — 
with men who look to their own interests only, seeking to curry favour 
with the employers, getting the benefit of any general rise in wages or 
betterment of conditions which is secured without their aid and in the 
teeth of their opposition, men who are preferred (other things being 
equal) for vacancies and promotion. Every fair.man recognizes the 
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difficulty of the position — every man who is not too much of a partisan 
to look sometimes at the other side of the hedge. In another case recently 
before me, a non-unionist told me that he acted solely on the basis of 
his personal interest, without any regard for the interests of his fellow 
workers. He looked for favours to himself, because he kept away from 
those who combined for the common good of the whole body. It is not 
out of consideration for such men that I refuse preference; it is rather 
out of consideration for such employers as honestly take the best man 
available, unionist or not. I do not want them to be harassed with the 
doubt, when selecting men for a post, whether they can prove their ap- 
pointee to be better than all the unionist applicants. I refuse preference 
also out of consideration for many who have not joined any union simply 
because they have not felt the need. In the case of country building 
work, for instance, it is common for men on farms, &c., when farm work 
is not pressing, to take a job as builders’ labourer. Why should the em- 
ployer be compelled to bring union labourers from the city? After all, 
the direct way for unionists to counteract unfair preference of non- 
unionists is for the unionists to excel — to give to the employer the best 
service. It is nearly always found that employers prefer a first class man 
who is unionist to a second class man who is non-unionist.”’ 8 


The only case in which the Court has ordered preference is the 
case of a tramway company which deliberately discriminated 
against unionists and refused to undertake not to discriminate in 
future.*® It is to be observed that the Court is not given power by 
the Act to order that the employer shall not discriminate against 
unionists in giving or withholding employment. 

The imposition of a minimum wage, a wage below which an 
employer must not go in employing a worker of a given character 
implies, of course, an admission of the truth of the doctrine of 
modern economists, of all schools I think, that freedom of contract 
is a misnomer as applied to the contract between an employer and 
an ordinary individual employee. The strategic position of the 
employer in a contest as to wages is much stronger than that of 
the individual employee. ‘The power of the employer to withhold 
bread is a much more effective weapon than the power of the em- 
ployee to refuse to labour.” © Low wages are bad in the worker’s 
eyes, but unemployment, with starvation in the background, is 
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worse. The position was put luminously once, as well as with un- 
conscious humor, by an employer on whom a plaint was served for 
settlement of a dispute by the Court. In place of filing an answer, 
he wrote a letter to the registrar, denying that he was a party to 
any dispute. ‘I have never,” said he, “quarrelled or disputed 
with a labourer of any kind. . . . If we cannot agree, well, we will 
part; that ends the whole. . . . Love is the power which will end 
all struggles, not legislation.”” Other respondents pin their faith, 
not to “love,” but to the sterner “law of supply and demand.” 
They treat this law as being, in the matter of wages, more inexor- 
able and inevitable than even the law of gravitation, as not being 
subject, as laws of nature are, to counteraction, to control, to direc- 
tion. “One may dam up a river, or even change its course; but 
one cannot (it is said) raise wages above the level of its unregu- 
lated price, above the level of a sum which a man will accept rather 
than be starved.” ™ If the Court did nothing else than drag such 
theories into the light of day, and into free discussion, it would be 
doing good service to the community. But it is coming to be recog- 
nized that what the Court does in fixing a minimum wage is by 
no means novel in principle. There are many Acts of many legis- 
latures which prescribe minimum conditions on other subjects. 
For example, Mining Acts often prescribe minimum conditions as 
to ventilation, timbering, safety appliances, machinery, sanitation. 
These matters are not left to individual bargaining. 

There are no definite figures with regard to the cost to the parties 
of arbitration proceedings, but the cost is very slight. There are 
seldom any costs incurred in employing lawyers, for, under Sec. 27 
of the Act, lawyers cannot be employed except with the consent of 
both parties, and the employees generally refuse their consent. 
The secretary of the organization generally puts its case, and the 
employers or some permanent officer generally puts the employers’ 
case. The principal expense of an arbitration is that of bringing 
witnesses. If prohibition proceedings are taken in the High Court 
to prevent the enforcement of an award on the ground that the 
Court of Conciliation has exceeded its jurisdiction (of which I shall 
say more presently), no doubt heavy, very heavy, expenses are 
incurred, but these are not expenses of the arbitration. 
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But it has to be admitted that proceedings in the Court of Con- 
ciliation often take a very long time, sometimes weeks, in a few 
cases, months. The proceedings cannot be otherwise than lengthy, 
as the disputes of which the Court can take cognizance are so 
widespread, — must extend from one State into one or more other 
States. Moreover, the habit is to bring before the employers, and 
afterwards before the Court, a very long list of conditions in dis- 
pute, and the case of each employer has to be fairly considered by 
the Court in connection with each grievance. The number of 
employers respondents to a plaint is generally great. There were 
311 employers in the Engine-drivers’ case;™ 570 in the case of the 
Builders’ Labourers; ® 650 in that of the Fruit-growers; * and 2549 
at least in that of the Shearers.® The Court has no power to make 
an award a common rule of the industry; it cannot investigate 
and settle the proper conditions to be applied in one typical under- 
taking and then extend the same conditions to other undertakings 
of the same character. The Act purported to give this power to 
the Court, but it was held by the High Court, on a case stated, 
that the Act was in this respect unconstitutional and invalid. 
This want of power to make a common rule for the industry not 
only lengthens the proceedings, but it also may operate to the preju- 
dice of the employers who are bound by the award. For the Court 
can deal only with employers who employ members of the Union. 
Some rival employers may have no members of the Union in their 
employment and therefore have to be excluded from the award. 
Their hands are free as to wages, while the hands of the others are 
fettered, and this is, of course, unfair as between competitors in 
the trade. In one case, that of the boot-factories,” the difficulty 
was met by the employers and employees concurring in an applica- 
tion before the wages boards of each of the States concerned to 
have the terms of the award made a common rule for the State. 
But this remedy is not always available. 

There is a provision in the Act ® enabling the Court to appoint 
a board of reference, assigning to it the function of determining 
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specified matters which under the award may require to be deter- 
mined. Such a provision, if properly drafted and valid, would be 
of eminent service to peace. Difficulties often arise under an award, 
owing to the vast variety of methods in the different undertakings, 
as to the application of the words of the award to some particular 
case. These and other difficulties ought to be met by collective 
adjustment, between representatives of the employers on the one 
side, and the representatives of the Union on the other, with a 
neutral chairman; but from the nature of the case there would 
have to be a separate board in each of the centres of the industry. 
Nothing would tend more to prevent serious friction and to pro- 
mote mutual understanding of employers and employees. ‘“‘A 
suitable Board of Reference, under the aegis of a strong union, is a 
safety-valve for any industry.” © But, unfortunately, as the sec- 
tion stands, with the interpretation put upon it by the High Court, 
it is practically useless. The parties on both sides of a dispute 
often seek a board, or rather boards, of reference,” but the Court 
cannot generally help them. Sometimes, however, the parties 
to the dispute make and file agreements between the union and 
the several employers for a board and leave the Court to award 
on the other subjects in dispute; and the agreements are certified 
by the Court, and on being filed under Sec. 24 have the same binding 
effect as an award.” 

There are two important powers of which the Court has fre- 
quently availed itself, or threatened to avail itself, with very ex- 
cellent effect.” These are: (a) the power to withhold an award 
if it appear “that further proceedings by the Court are not de- 
sirable in the public interest’; and (b) the power to vary an 
award.” Sometimes, the employees, though seeking an award, 
have taken up an obstinate attitude, intimating in effect that if 
the award does not meet their wishes they will not abide by it; and 
the Court has plainly intimated that it will not proceed with the 
arbitration on such terms.” It cannot be for the public interest 
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to proceed with the arbitration under such a constraint. Arbi- 
tration by the Court is meant to be a substitute for the method 
of strike, and “you cannot have award and strike too.” ® In one 
case, while the Court was preparing an award for seamen and fire- 
men, information came that the firemen of the S. S. ‘‘Koombana”’ 
refused to work on the ship unless a certain. chief steward were 
removed. The position was serious; the ship carried the mails, as 
well as passengers and cargo, for ports on the West Australian 
_ coast. There was an agreement in existence under which it was a 
breach of agreement on the part of the Union if by reason of any 
dispute a vessel were detained twenty-four hours. The Court 
intimated that it would not make its award so long as the agree- 
ment was not observed. As a result, officials of the Union con- 
ducted suitable firemen to the port where the vessel lay, put them 
on board, and the “Koombana” went on its way; then, and not 
till then, the Court gave its award.” 

The power to vary an award has also been held over the head of 
a recalcitrant Union. It is not fair to keep the employers bound 
by the award if the Union takes the benefit of the award and rejects 
the burden. The Court has power to lower or annul the minimum 
wage in such a case if necessary.”* Fortunately it never has been 
necessary. I may give one casein point. The wharf labourers were 
on strike in Brisbane; seamen who were enjoying the benefit of 
an award were ordered to unload their vessel. They were naturally 
indisposed to comply, but, before refusing, they telegraphed to the 
Executive of their Union for directions. They were told by the 
Executive to unload or they would lose the award. They unloaded. 

Another very valuable power is that conferred by Parliament in 
1910, under which the President may, when a dispute exists or is 
threatened, summon any person to attend a conference in his 
presence. The attendance is compulsory, enforcible by penalty.” 
Frequently a quiet talk at such a conference has prevented a strike 
which was imminent.®° Frequently the parties arrange to proceed 
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for arbitration and make temporary arrangements for carrying on 
work until the award.*' Sometimes an actual strike confined to 
one State though the dispute extended to two States, has been 
stopped, the men going back to work at the old rates until the 
award.®* A further amendment was made in the Act in ro11, 
under which, if no agreement has been reached at the conference, 
the President can refer the dispute into the Court for arbitration.™ 
The fact that this whip is in the hands of the President, to be used 
in the last resort, and that the party with the stronger position for 
the time being will have to submit to an award if he takes up an 
obstinate attitude against all agreement, is found to operate as a 
strong inducement to compromise and to reasonable arrange- 
ments by consent. Agreements in lieu of award have often been 
fixed up in a conference or as the result of a conference. The 
agreements are generally produced in Court when the case is 
called on, and the President certifies to them, and has them filed, 
and they operate, are enforcible, as an award.® In one long case, 
where the Court was faced with a dispute in ten tramway under- 
takings, no less than eight of the undertakings arranged agree- 
ments during the course of the long hearing, with the assistance 
of the President given in frequent interviews with the parties in 
chambers.*® 

It must not be supposed that the desire for the assistance of the 
President or of the Court is confined to employees. At first there 
was a tendency on the part of employers, individually and in asso- 
ciation, to resent interference, as preventing the employers from 
carrying on, as they said, their own business in their own way. 
But facts have been too strong for them. Employers now frequently 
request the President to intervene and to summon a conference in 
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order to prevent a stoppage of work.” They seek regulation, by 
agreement or award, in order that they may not find their plant 
lying idle and their business at a standstill, and, in some cases, a 
season lost. 

Perhaps it will be well to give a concrete case. There is, in 
Victoria, a great butchering trade in lambs for, export, involving, 
I believe, more than a million pounds per annum. The lambs are 
sent down to Melbourne in the spring, September or October; and 
unless they are butchered at once they deteriorate in condition 
and the season is lost. The men suddenly refused to go to work at 
the old rates; telegrams flew up to the country settlements to stop 
trucking any more lambs; the settlers were faced with the prospect 
of losing their market, and the storekeeping and incidental indus- 
tries with the prospect of grievous loss. It so happened that the 
same demand was made on employers in New South Wales, so 
that there seemed to be a two-State dispute which gave jurisdic- 
tion to the President. A conference was summoned at the request 
of the employers; the men induced to go to work under the con- 
ditions already in operation on a promise that the Court would 
arbitrate and make the award retrospective to the resumption of 
work, and the season was saved.** The parties prepared themselves 
peacefully to discuss their differences before the Court, but — this 
is the point — the work went on. 

Another concrete case, showing the desire of both sides for de- 
finite regulation of conditions by the Court, is that of the Ship’s 
Officers. The men, in their demands, had been too specific; the 
High Court had decided that the dispute must be treated as con- 
fined to the specific demands made, and that the Court of Concilia- 
tion could not prescribe a remedy for any grievance different from 
that remedy demanded. The Court of Conciliation found that the 
granting of the demands, as asked, would tend to promote strife 
rather than peace in the industry, and stated its difficulties to the 
parties. Both parties were so anxious for a definite arrangement of 
conditions that they consented to embody in an agreement any 
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terms whatever that the President thought proper, whatever the 
ambit of the dispute, whatever the jurisdiction of the Court. 
The President accordingly continued the hearing of the case and 
drew up an agreement which both parties signed and which they 
have both loyally observed.* 

There is such a strong desire for the assistance of the machinery 
of the Act that on several occasions an attempt has been made by 
employers, with or without the concurrence of employees, to induce 
the President to intervene in cases in which he has had to refuse 
his assistance, on the ground that the dispute does not extend be- 
yond one State and must be dealt with, if at all, by State 
authorities. Quite recently the President has had, however, to 
make an exception to his rule not to meddle, even by consent, with 
matters outside his jurisdiction. There was a dispute between 
labourers and artisans on the one side and the Commonwealth 
Government on the other, as to conditions of labour in the construc- 
tion of a Naval base in Western Port, Victoria; all parties signed 
a submission to arbitration, leaving everything to the determina- 
tion of the President as in a voluntary arbitration. In view of the 
serious effects of a stoppage of the works in time of war, the Presi- 
dent consented to act, heard the parties, and gave an award, and 
the parties are peacefully acting in accordance with it.” 

But the course of the Court, like the course of true love, does not 
always run smooth. It has to meet some bitter opposition. Some- 
times the opposition comes from a union of employees — generally, 
a union which avowedly accepts the doctrine of the “class war,” 
and aims at ‘“‘the emancipation of labour -by the abolition of the 
wage system.” * JI have even seen a cartoon, in a labour newspaper, 
showing a labourer walking towards a gate marked “Freedom,” and 
a bull-dog with a collar marked “Arbitration” bars his path. It is 
but fair to say that this cartoon appeared in a State which has a 
local arbitration court. But the attacks on the Court and its 
awards are, of course, generally made from the side of employers, 

‘many of whom naturally resent any curtailment of their powers. 
The applications for prohibition against the President have been 
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sometimes in part or temporarily successful. Prohibition is ap- 
plied for because of some alleged excess of the Court’s jurisdiction, 
and the argument generally turns on the questions, was there a 
dispute, and if there was, did it extend beyond one State. Some- 
times the argument turns on the validity of some section of the Act. 
The proceedings are very long and very costly, and it is astonishing 
what a wealth of learning is involved in the meaning of the word 
“dispute” and the words “extending beyond the limit of any one 
State.” The discussions occupy a very considerable proportion of 
the Commonwealth Law Reports, but they would not interest those 
for whose information I write this article. The legal discussions 
do not affect the principles or methods of action of the Court of 
Conciliation in cases where there is jurisdiction. 

It has to be admitted that the awards, in nearly all cases, have 
been made in a period when the cost of living is rising and that 
therefore they have generally increased the existing minimum rate. 
The Court found, about 1911, that the cost of living was substan- 
tially increasing, but it refused to raise the basic wage until the 
increase could be quantitatively stated.* It suggested the expedi- 
ency of official statistics on the subject, and the Commonwealth 
Statistician now furnishes periodically statistics which have ma- 
terially assisted the Court. According to the Commonwealth 
Statistician, the cost of living, taking Australia as a whole, has 
increased by twenty-five per cent from 1go1 to 1913. For such nec- 
essaries as could be bought in 1901 for £1, one must now pay 25s.* 
What will happen if the cost of living should decrease — if the 
minimum for the basic or living wage shall have to be lowered? 
It is a fair question, but it is for the future to give the answer. I 
wish to confine my words to my personal experience. Yet there 
have been cases in which the Court has refused increases or has 
actually decreased the minimum rates, and the employees have 
listened to the reasons and loyally submitted. In the case of the 
Shearers,” the rates for shearing, 24s. per 100, as fixed by my 
predecessor, were not increased; and the strongest union in 
Australia, the Australian Workers’ Union, acquiesced. In the 
same case, the Court found that too high minimum rates had 
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previously been fixed for wool-pressers and lowered them, stating 
its reasons. There was no strike, no refusal to work, no ex- 
pression, that I know, of discontent. In the case of the Builders’ 
Labourers,” the Court fixed lower rates for Ballarat and Bendigo 
than for Melbourne, and lower rates for Melbourne than for 
Sydney, all because of differences in the cost of living. The Union 
leaders were troubled because these cities had always maintained 
the same ‘‘union rate’’; but they told the members of the Union 
the Court’s reasons, and there was peace. Again, in the same 
case, the Court fixed for Melbourne a lower minimum rate for scaf- 
folders and demolishers than had been previously fixed by the 
wages board — 1/31 per hour instead of 1/414 per hour; and the 
men submitted. The truth is, I think, that if the men secure 
the essentials of food, shelter, clothing, etc., they are not so un- 
reasonable as is sometimes supposed. They do not love strikes 
for the sake of strikes; and the great majority are generally 
quite willing to submit to reason if they feel that they are reason- 
ably treated. 

This article is confined, as I stated at the beginning, to the Fed- 
eral Court of Conciliation and to my own actual experience in con- 
nection therewith. But American readers should know that in 
each of the six Australian States there is some wages board system 
under the State law or some industrial or arbitration Court. Vic- 
toria was the first State to adopt a system of wages boards, about 
1896; and her example has been more or less followed in Queens- 
land, South Australia and Tasmania. Western Australia has an 
arbitration Court, and New South Wales has a combination of the 
two systems, wages boards and an industrial Court. There is no 
organic connection between the State systems and the Federal 
system. The object of the wages boards is primarily to prevent 
sweating or under-payment; the object of the Federal Court is 
to preserve or restore industrial peace. The Federal Court deals 
with disputes, as such, and prescribes wages, etc., merely as inci- 
dental to the prevention or settlement of disputes; the wages board 
prescribes minimum wages and has no direct relation to disputes. 
But, as is obvious from the nature of the case, the systems often 
overlap. A wages board consists, generally, of representatives 
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selected by employers and of representatives selected by employees 
in equal numbers, with a neutral chairman. There is not, I think, 
any fixed principle stated by the legislatures for the guidance of the 
boards in prescribing the minimum wage. At one time, the Victo- 
rian legislature enacted that the minimum wage should not exceed 
the wage paid by “‘reputable employers;”’ but this negative pro- 
vision has been found unsuitable, and repealed. The wages boards 
cannot deal with all industrial conditions; the Federal Court can 
deal with any industrial condition that comes into dispute. The 
wages boards do not publish the reasons for their determinations; 
the Federal Court does. As a result I find that the wages boards 
frequently look for guidance in their action to the reasoning of the 
Federal Court. The wages boards, within the limits of area as- 
signed to them, bind all employers by their determinations; the 
Federal Court can only bind those who are concerned in the dis- 
pute. The wages boards, being State creations, are very much 
affected by the consideration of interstate competition.” In deal- 
ing with boot-factories, the New South Wales tribunal would have 
fixed the minimum for journeymen at gs. per day, but for the fact 
that the rival factories of Victoria had a minimum of 8s. per day. 
The Federal Court when asked to intervene, was able, as an Austral- 
ian tribunal, to bind the employers of both States to pay the gs. 
per day.*® Another weakness in the wages board system is that 
employees, in the presence of an employer or a possible employer, 
have not the independent position which would enable them to 
act fearlessly. This is especially the case where, as in the case of 
city tramways, there is only one undertaking where a tramway man 
can get employment. In the case of the Brisbane tramways it 
appeared that it was the manager who, as a member of the wages 
board, made all the proposals, and that every one of his proposals 
was carried unanimously.*® Again, the decision of the wages board 
of one State is frequently inconsistent with the decision of the 
wages board of an adjoining State. There is no one final co-ordinat- 
ing authority as in the case of the Federal Court, and the result is 
often that contrasts appear, and dissatisfaction arises, and indus- 
trial trouble. For instance, a large mining district, of essentially 
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the same physical and industrial character, with the same cost of 
living, is divided by the artificial boundary line between two States. 
The wages board of one State prescribed one set of wages and 
conditions, the wages board of the other State prescribed a lower 
set. The consequences were disastrous.’ A New South Wales 
wages board gave in the case of Builders’ Labourers,’ the lowest 
rate to scaffolders, and the highest to hodmen. The Victorian 
wages board gave the highest rate to scaffolders. The New South 
Wales board gave a low rate to demolishers; the Victorian board 
gave the highest rate. The Federal Court, when it came to act, 
prescribed a flat minimum rate for all the labourers, and the em- 
ployees were satisfied. They knew that a man of exceptional value 
as a scaffolder or in any other capacity would still be able to demand 
and obtain a rate higher than the minimum. It is often said that 
the minimum rate tends to become the maximum, but there has 
been no proof of such tendency as yet. Moreover, the wages 
boards are often not suitably grouped, and there is a tendency to 
ignore the interests of unrepresented minorities, of employers as 
well as of employees. For example, there was in Victoria a “Hay, 
chaff, wood and coal board,” composed, as to employers, of ordi- 
nary wood, coal and produce retailers. They managed to get a de- 
termination which kept their own yardmen at low wages, but fixed 
a disproportionately large minimum for yardmen who handled 
coke, because the Gas Company of the city was practically the 
only vendor of coke and it was not represented on the board.” 
But most of these defects, and other defects which I could point 
out, are not of the essence of the system and will probably be re- 
moved or obviated in the light of experience. Employers have as- 
sured me that they welcome the fixing of minimum rates by the 
boards or by the Court. They know now definitely what they 
must pay, and, so long as they pay it, they feel no more the inces- 
sant nagging of unions or employees as to wages. Nor can any 
impartial person deny the immense relief which the system of 
wages boards has afforded to thousands of the most helpless 
families throughout Australia. Wages boards constitute one 
of the most useful factors of those which tend, in the words of 
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Russell Lowell, to “lift up the manhood of the poor” and to 
provide proper sustenance and upbringing for the children of 
the nation. 

Perhaps I should add here that up to the present I have not 
been able to trace any increase of price of commodities to the fixing 
of minimum wages. It is not the function of the Court to ascertain 
the truth as to the causes of increased prices, but the Court watches 
for any sidelights on this important subject. In one case, I believe, 
a wages board raised the wages of milk carters by 1s. per day and 
the milk vendors at once raised the price of milk by 1d. per quart. 
For 100 quarts per day, this would mean an increase of receipts to 
the amount of 8/4 per day, so that the milk vendors had raised 
the price of milk far beyond the amount necessary to recoup them 
for the additional wages. 

It will be asked, however, what is the net result of the Court of 
Conciliation? Have strikes ceased in Australia? The answer must 
be that they have not. There have been numerous strikes in Aus- 
tralia, as elsewhere. But since the Act came into operation there 
has been no strike extending “‘ beyond the limits of any one State.” 
Those who are old enough to recall the terrible shearers’ strike and 
seamen’s strike of the “nineties,” with their attendant losses and 
privations, turbulence and violence, will realize how much ground 
has been gained. The strikes which still occur are strikes within a 
single State, and disputes within a single State are outside the 
jurisdiction of the Court. It can be safely said that, since the Act, 
every dispute.“‘extending beyond the limits of any one State” 
comes before the Court or the President, either on the application 
of parties to the dispute, or on the initiative of the officers of the 
Court.!% Moreover, with the exception of one doubtful case, in 
which I was not personally concerned and do not know the full 
particulars, there has been no instance of an award being flouted 
by the employees, no instance of the employees refusing to work 
under an award. There have been cases in which parties have 
differed in the interpretation of an award in its application to ex- 
ceptional circumstances; there have been instances of inadvertent 
disobedience; and these cases have sometimes come to the courts 
in the form of an action for a penalty. But these were cases in 
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which the award was treated as regulating the rights of the parties, 
not treated as a thing to be rejected. 

In 1911, Parliament entrusted to the Court another formidable 
function, the settling of wages hours and conditions of labour 
for federal public servants. This function does not rest on the con- 
stitutional power to make laws for conciliation and arbitration in 
industrial disputes; 1 it rests on the absolute power of the Com- 
monwealth in relation to its own servants. The public servants 
are allowed to group themselves in unions, “organizations,” as 
they think fit, and to approach the Court with a plaint. It seems 
at first sight curious that Parliament should entrust any tribunal 
with a power of adjudicating on such subjects, but Parliament has 
been careful to retain the final control of the Commonwealth 
finances. For the award does not come into operation till the expira- 
tion of thirty days after it has been laid before both Houses, and 
Parliament can, if it sees fit, pass a resolution disapproving of the 
award. This remarkable jurisdiction over public servants deserves 
a study all to itself, and I can only say, though there have been 
several important awards under it no award has yet met with the 
disapprobation of Parliament and no resolution of disapproval has 
even been tabled. 

In conclusion, I may state that I am not unaware of the far- 
reaching schemes, much discussed everywhere, which contemplate 
conditions of society in which the adjustment of labour conditions 
between profit-makers and wage-earners may become unnecessary. 
Our Australian Court has nothing to do with these schemes. It 
has to shape its conclusions on the solid anvil of existing industrial 
facts, in the fulfilment of definite official responsibilities. It has 
the advantage, as well as the disadvantage, of being limited in its 
powers and its objects. Its objective is industrial peace, as between 
those who do the work and those who direct it. It has no duty, 
it has no right, to favour or to condemn any theories of social 
reconstruction. It neither hinders nor helpsthem. But it is obvious 
that even if all industries were to be carried on under State direc- 
tion, industrial peace would be as vitally important as it is now; 
and that it could not be secured without recognition of the principle 
which the Court has adopted, that each worker must have, at the 
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least, his essential human needs satisfied, and that among the 
human needs there must be included the needs of the family. 
Sobriety, health, efficiency, the proper rearing of the young, moral- 
ity, humanity, all depend greatly on family life, and family life 
cannot be maintained without suitable economic conditions. The 
reasoning which has lately committed to the Court the function of 
settling conditions of labour for public servants would not be less, 
would be even more applicable, if the State had more servants 
-than it has. 

Yet, though the functions of the Court are definite and limited, 
there is opened up for idealists a very wide horizon, with, perhaps, 
something of the glow of a sunrise. Men accept the doom, the 
blessing of work; they do not dispute the necessity of the strug- 
gle with Nature for existence. They are willing enough to work, 
but even good work does not necessarily ensure a proper human 
subsistence, and when they protest against this condition of things 
they are told that their aims are too “materialistic.” Give them 
relief from their materialistic anxiety; give them reasonable cer- 
tainty that their essential material needs will be met by honest 
work, and you release infinite stores of human energy for higher 
efforts, for nobler ideals, when 


“ Body gets its sop, and holds its noise, and leaves soul free a little.” 


Henry Bournes Higgins. 
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NEGLIGENCE 


ees is often defined as consisting of a breach of duty. 
That is wrong. The duty in such a case can be defined only 
as a duty to use care, 7. e., not to act negligently; and to define the 
duty so, and then to define negligence as consisting of a breach of 
the duty, is to define in a circle. The misconception has arisen from . 
a failure to distinguish between a negligent wrong, which, like all 
wrongs, involves a breach of duty, and the negligence itself, which 
is one element in the wrong. It is true that negligence which in 
the particular case is not a breach of any legal duty is of no legal 
importance; but that does not touch the question of its nature as 
negligence. There are many cases where the law does not require 
care, where therefore negligence is not legally wrong; but it is none 
the less negligence. We must have a conception of negligence as it 
is in itself, independent of the conception of duty, in order that we 
may use it as a praecognoscendum in the definition of various duties. 
The subject of this article is the nature of negligence, not duties to 
use care. 

There seems to be no difference in respect to its nature between 
contributory negligence and negligence towards others, which may 
be tortious. The latter, when wrongful, is a breach of a perfect 
legal duty owed to some one else, for whose breach an action will 
lie. The former may be regarded, when it has any legal effect, as a 
breach of an imperfect legal duty to use care for the safety of one’s 
self or one’s belongings in certain cases where some one else has an 
interest in such safety. The duty isa legal duty, but an imperfect 
duty only insomuch as no action will lie for its breach. Its sanction 
consists in the refusal of a remedy which might otherwise have been 
had for the other party’s breach of duty. 

Negligence is conduct which involves an unreasonably great risk 
of causing damage. Due care is conduct which does not involve 
such a risk. 

Negligence is conduct, not a state of mind. It is most often 
_ caused by carelessness or heedlessness; the actor does not advert 
properly to the consequences that may follow his conduct, and 
therefore fails to realize that his conduct is unreasonably danger- 
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ous. But it may be due to other states of mind. Thus the actor 
may recognize the fact that his conduct is dangerous, but may not 
care whether he does the injury or not; or, though he would prefer 
not to do harm, yet for some reason of his own he may choose to 
take a risk which he understands to be unreasonably great. This 
state of mind is recklessness, which is one kind of wilfulness, and 
negligent conduct due to recklessness is often called wilful negli- 
gence. Some courts have denied that there is any such thing as 
wilful negligence. But that is because they have failed to dis- 
tinguish between negligence, which is outward conduct, and care- 
lessness, which is a state of mind. Negligent conduct may also be 
due to a mere error of judgment, where the actor gives due con- 
sideration to his conduct and its possible consequences, and mis- 
takenly makes up his mind that the conduct does not involve any 
unreasonably great risk. He is not therefore excused, if his conduct 
is in fact unreasonably dangerous.' As will be explained later, he 
must judge and decide as a reasonable and prudent man would; so 
that if he is not in fact such a man, he may decide wrongly and be 
guilty of legal negligence though he acted as well as he knew how 
to. The rule that mere error in judgment is not negligence has a 
different meaning, which will be explained further on. Whatever 
the state of mind be that leads to negligent conduct, the state of 
mind, which is the cause, must be distinguished from the actual 
negligence, which is its effect. Conversely, if in a given case the 
actor does nothing that involves an unreasonably great risk, his 
conduct is not negligent, it amounts legally to due care, however 
careless or reckless he may be in his mind.? Just as a man can do 
wrong though his state of mind is not blameworthy, so he can do 
right though his state of mind is blameworthy. 

Negligent conduct may consist in acts or omissions, in doing un- 
reasonably dangerous acts or in omitting to take such precautions 
as reasonableness requires against danger. As will be explained 
below there is generally no duty to take such precautions. But 
the failure to take them is nevertheless negligent. It has often 
been laid down that negligence is doing what a reasonable and 
prudent man would not have done or not doing what such a man 
would have done. It has indeed been said that negligence always 





1 Hover v. Barkhoof, 44 N. Y. 113 (1870); Roberts v. Smith, 2 H. & N. 213 (1857). 
2 Wanless v. North Eastern Ry. Co., L. R. 6 Q. B. 481 (1871), per Bramwell, B. 
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consists in omission. This arises from confusion between negligence 
and carelessness. Carelessness does consist in an omission to take 
thought about the consequences of one’s conduct; and it is that 
omission which has been mistaken for negligence in the legal sense. 

To make conduct negligent the risk involved in it must be un- 
reasonably great; some injurious consequences of it must be not 
only possible or in a sense probable, but unreasonably probable. 
It is quite impossible in the business of life to avoid taking risks of 
injury to one’s self or others, and the law does not forbid doing so; 
what it requires is that the risk be not unreasonably great. The 
essence of negligence is unreasonableness; due care is simply 
reasonable conduct. There is no mathematical rule of percentage» 
of probabilities to be followed here. A risk is not necessarily un- 
reasonable because the harmful consequence is more likely than 
not to follow the conduct, nor reasonable because the chances are 

. against that. A very large risk may be reasonable in some circum- 

stances, and a small risk unreasonable in other circumstances. 
When due care consists in taking precautions against harm, only 
reasonable precautions need be taken, not every conceivable or 
possible precaution. And precautions need not be taken against 
every conceivable or foreseeable danger, but only against probable 
dangers.’ The books are full of cases where persons have been held 
not negligent for not-guarding against a certain harmful event, on 
the ground that they need not reasonably have expected it to happen. 

Sometimes a person is under a duty to insure safety, absolutely 
to prevent the happening of certain damage. Such duties, which 
may be called peremptory duties, lie entirely outside of the law of 
negligence. However, the failure to perform the duty is often 
called negligence, or it is said that in such a case negligence is 
conclusively presumed, as has been said, for instance, where the 
keeper of a savage dog has failed to prevent it from biting some 
one. But that is a mere misconception, or at best a useless and 
misleading fiction. 

The reasonableness of a given risk may depend upon the follow- 
ing five factors: 

(1) The magnitude of the risk. A risk is more likely to be un- 
reasonable the greater it is. 





3 The Nora Costello, 46 Fed. 869 (1891); Flynn v. Beebe, 98 Mass. 575 (1868). 
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(2) The value or importance of that which is exposed to the risk, 
which is the object that the law desires to protect, and may be 
called the principal object. The reasonableness of a risk means its 
reasonableness with respect to the principal object. 

(3) A person who takes a risk of injuring the principal object 
usually does so because he has some reason of his own for such con- 
duct, — is pursuing some object of his own. This may be called the 
collateral object. In some cases, at least, the value or importance 
of the collateral object is properly to be considered in deciding upon 
the reasonableness of the risk. 

(4) The probability that the collateral object will be attained 
by the conduct which involves risk to the principal; the utility of 
the risk. 

(5) The probability that the collateral object would not have 
been attained without taking the risk; the necessity of the risk. 
The following case will serve as an illustration. 

The plaintiff’s intestate, seeing a child on a railroad track just in 
front of a rapidly approaching train, went upon the track to save 
him. He did save him, but was himself killed by the train. The 
jury were allowed to find that he had not been guilty of contributory 
negligence.* The question was of course whether he had exposed 
himself to an unreasonably great risk. Here the above mentioned 
elements of reasonableness were as follows: 

(1) The magnitude of the risk was the probability that he would 
be killed or hurt. That was very great. 

(2) The principal object was his own life, which was very val- 
uable. 

(3) The collateral object was the child’s life, which was also very 
valuable. 

(4) The utility of the risk was the probability that he could save 
the child. That must have been fairly great, since he in fact suc- 
ceeded. Had there been no fair chance of saving the child, the 
conduct would have been unreasonable and negligent. 

(5) The necessity of the risk was the probability that the child 
would not have saved himself by getting off of the track in time. 

Here, although the magnitude of the risk was very great and the 
principal object very valuable, yet the value of the collateral ob- 
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4 Eckert v. Long Island R. R. Co., 43 N. Y. 502 (1871). 
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ject and the great utility and necessity of the risk counterbalanced 
those considerations, and made the risk reasonable. The same 
risk would have been unreasonable, had the creature on the track 
been a kitten, because the value of the collateral object would have 
been small. There is no general rule that human life may: not be 
put at risk in order to save property; but since life is more valuable 
than property, such a risk has often been held unreasonable in par- 
ticular cases, which has given rise to dicta to the effect that it is 
always so. But in the circumstances of other cases a risk of that 
sort has been held reasonable. . 

Sometimes the collateral object, and therefore the utility and 
necessity of the risk, which relate to that object only, cannot be 
considered at all in deciding upon the reasonableness of the risk. 
There are certain objects which the law designs to protect, which 
may be called legal objects, and others which it does not attempt 
to protect, which may be called personal objects. Thus the law 
protects human life and bodily safety, the safety of property, and 
various other valuable objects. To some extent it protects pecu- 
niary condition, 7. e., the avoidance of pecuniary loss is generally, 
but, as the decisions now stand, not always, a legal object. A per- 
son has rights of life, bodily security, property, and pecuniary con- 
dition,’ and other rights in various objects or conditions of fact. 
But generally, subject to some exceptions which are not impor- 
tant here, the law does not protect the state of a person’s mind or 
feelings. There is no general right of mental security, as there is 
of bodily security, which can be violated by a person’s being sub- 
jected to disagreeable or painful mental experiences, such as fright, 
anxiety, mortification, or discomfort. 

There are various special rules as to what objects are legal, to be 
protected by the law, and what are purely personal and are denied 
legal protection, which cannot be gone into here in detail. Thus 
an object may be made a legal one as between two persons by some 
agreement or arrangement between them. For example, although 
generally a person is not excused for taking a risk which would 
otherwise be unreasonable because he will thereby promote his own 





5 IT have explained the nature of the right of pecuniary condition, and how it dif- 
fers from the right of property, in Chapter XI of my book, LEADING PRINCIPLES OF 
ANGLO-AMERICAN Law, where also I have criticised the decisions which in certain 
cases have refused protection against pecuniary loss on the ground that no right was 
violated, and tried to show that they were based on a misconception. 
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comfort or convenience, comfort and convenience being personal 
objects only, yet as between a carrier and his passenger the pas- 
senger’s comfort and convenience are legal objects, and a passenger 
may subject himself to some risk to promote his own comfort and 
convenience without, as against the carrier, being therefor charge- 
able with contributory negligence. So the performance of a legal 
duty, 7. e., the object to be attained by such performance, is a legal 
collateral object. A person may be excused for taking a risk in the 
performance of his duty. Not so as to mere moral duties, nor as to 
contract duties to third persons.® The rule seems to be that if the 
collateral object is a legal one, it may be taken account of; if a 
purely personal one, not. Some examples of the disregarding of 
personal objects are as follows. 

A railroad train did not stop at a station where it ought to have 
stopped. Therefore a passenger for that station tried to get off 
while the train was in rapid motion, and was hurt. He was held 
guilty of contributory negligence. The court said that it was no 
excuse that his wife was expecting him by that train, and would be 
anxious about him if he did not arrive. .The saving his wife from 
anxiety was a purely personal object.’ 

A man having to attend to a sudden call of nature, out of mod- 
esty sought a place where he could not be seen. It was also a dan- 
gerous place, and he was injured. Apparently there was no other 
private place available. The court said that the purpose for which 
he went there could not be taken account of in determining whether 
he was negligent in doing so. The dictates of modesty did not 
create any legal object.® 

A building in which were stored a large sum of money and also 
a horse took fire. The possessor of the building was bound to use 
care to save both, but it was only possible to save one. From mo- 
tives of humanity he saved the horse and let the money go. He was 
held not to have used due care for the money. As property, the 
horse was of much less value than the money, and the saving of suf- 
fering to the horse was not a legal object. If he could not save both 
pieces of property, he should have saved the more valuable one.® 





6 The James Adger, 3 Blatchf. 515 (1856). 
7 I cite this case from :nemory, not having been able to find it again. 
8 Van Schaick v. Huson River R. R. Co., 43 N. Y. 527 (1871). 

® Toledo, P. & W. R. R. Co. v. Pindar, 53 Ill. 447 (1870). 
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When the collateral object is the saving of expense, there is no 
doubt that that is a legal object. A person, though he may be bound 
to go to some expense to prevent harm, need not incur an unreason- 
able expense. The excessive expense of taking certain precautions 
against danger, which might have been taken, has often been held 
a sufficient reason for not taking them.!? But the pecuniary con- 
dition of the person called upon to incur the expense, so that a 
given expenditure will be more or less onerous to him, is generally 
not important. The precautions which a railroad company, for in- 
stance, ought to take for the safety of its passengers are the same 
for a poor company, which can ill afford the expense of taking 
them, as for a rich one." The question in such cases is: can such 
an expenditure be reasonably required in general? No company 
need take precautions which would call for an expenditure which it 
would be unreasonable to require from railroad companies gener- 
ally. So the successful conduct of a business and the making of 
profits are legal objects as between all persons concerned in it; so 
that an employer cannot be required to take precautions for the 
safety of his employees in it, which would cost more than such a 
business could afford. 

However, some courts have held that poor persons may be ex- 
cused on the ground of their poverty from taking expensive pre- 
cautions which a rich person would be bound to take. There are a 
good many cases where young children have been allowed to play 
in dangerous city streets unattended, and have been run over and 
hurt. On the question whether the child’s parents were negligent 
in permitting him to get into the street or to be there alone, some 
courts have held that the poverty of the parents, which made it 
impossible for them to give close attention to the child, because of 
the pressure of other work, or to employ a servant to attend to the 
child, was not relevant,” while other courts have held it relevant.” 

Conduct which is not directed to any object, which is aimless, 
is per se unrational. When, however, in a particular case the col- 





10 Riddle v. Proprietors of Locks & Canals, 7 Mass. 169 (1810); Cooper v. Dallas, 
83 Tex. 239, 18 S. W. 565 (1892). 

11 Denver & R. G. R. R. Co. v. Peterson, 30 Colo. 77, 69 Pac. 578 (1902); Pennsyl- 
vania R. R. Co. ». Books, 57 Pa. St. 339 (1868). 

2 Cumming »v. Brooklyn City R. R. Co., 104 N. Y. 669, 10 N. E. 855 (1887). 

18 Del Rossi v. Cooney, 208 Pa. St. 233, 57 Atl. 514 (1904). 
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lateral object cannot be considered, it must not be assumed that 
the risk was taken wantonly and for no object. The question will 
then be, whether, considering how people generally act and the 
ordinary exigencies of life, it will generally be reasonable to act in 
that way, can a general rule be laid down that that sort of conduct 
is generally reasonable or unreasonable; * e. g., is it generally reason- 
able to get off of a fast moving railroad train because it does not 
stop at one’s station? However, the fact that no reason is shown 
for doing a dangerous act may be evidence that it was unreasonable 
and negligent.” 

The test of reasonableness is what would be the conduct or judg- 
ment of what may be called a standard man in the situation of the 
person whose conduct is in question. 

A standard man does not mean an ideal or perfect man, but an 
ordinary member of the community. He is usually spoken of as an 
ordinarily reasonable, careful, and prudent man. That definition 
is not exactly correct, because in certain cases other qualities than 
reasonableness, carefulness, or prudence, e. g., courage, may be im- 
portant; but it will do for our present purpose. It is because the 
jury is supposed to consist of standard men, and therefore to know 
of their own knowledge how such a man would act in a given situa- 
tion, that questions of reasonableness and negligence are usually 
left to the jury. 

Every man, whether he is a standard man or not, is required to 
act as a standard man would. If by chance he is not such a man, 
he may, as has been said, make a mistake and act so as to be guilty 
of legal negligence, though he has used all such care and forethought 
as he was capable of. In the case of contributory negligence there 
is an exception to this rule in the case of abnormal persons, such as 
children and persons of unsound mind. They are not required to 
act like a standard man, but only to use such judgment as they are 
capable of. But as to negligence which is not merely contributory, 
as to negligent wrongs against others, the standard man test ap- 
plies to their conduct also. Women are not abnormal persons, 
except perhaps in respect to courage. 

Anything that a standard man would do is reasonable. If there 
are several different courses which he might take, any one of them 


14 Le Blanche v. London & N. W. Ry. Co., 1 C, P. D. 286 (1876). 
1% Finlayson v. Chicago, B. & Q. R. R. Co., 1 Dill. 579 (1871). 
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is reasonable, even though one would be more reasonable than 
another.’® All that the law requires of a man is reasonable con- 
duct, not the most reasonable nor even the more reasonable. Also 
even a standard man, being human and therefore fallible, may err 
in his judgment. Conduct which in fact causes injury, if due to 
an error of judgment which a standard man might make, is not 
negligent. This is the meaning of the statement above mentioned, 
that mere error of judgment is not negligence. But this must be 
distinguished from an error which a standard man would not make. 

The situation of the actor is subjective, not objective. It con- 
sists of such facts as are known to him. It would plainly be ab- 
surd and unjust to require a person to regulate his conduct with 
reference to facts of which he was ignorant.!” When, however, a 
person knows that he is ignorant of essential facts, it may be un- 
reasonable for him to act at all. But in some circumstances a per- 
son may be charged with knowledge which in fact he has not, and 
be held to accountability as if he had it. When a person is under a 
duty to take precautions against a possible danger, there is usually 
an ancillary duty to use care to find out what precautions are 
needed; and for the purpose of the principal duty he is charged 
with all knowledge which he would have got by properly per- 
forming the ancillary duty. ; 

The jury in deciding whether certain conduct involved an un- 
reasonably great risk are deemed to be acquainted with the teach- 
ings of common experience, and evidence to prove that is not neces- 
sary nor admissible. It has been thought that the actor himself 
must be deemed to have the same knowledge, and should be held 
negligent, if he does something that the common experience of man- 
kind shows to be unreasonably dangerous. It is believed that the 
cases of the jury and the actor are not parallel, and that as to the 
latter there is only a primé facie presumption that he has such 
knowledge, which he may, if he can, rebut by evidence of his igno- 
rance. Thus if a man should try to open a can which he knew to 
contain nitro-glycerine with a chisel and hammer, and an explosion 





16 Cartwright v. Chicago & G. T. Ry. Co., 52 Mich. 606, 18 N. W. 380 (1884); Met- 
ropolitan Ry. Co. v. Wright, L. R. 11 App. Cas. 152 (1886). 

17 The Nitro-Glycerine Case, 15 Wall. (U. S.) 524 (1872); Minneapolis Gen. Elec- 
tric Co v. Cronon, 166 Fed. 651 (1908); Western Union Tel. Co v. Meyer, 61 Ala. 
158 (1878); Blood v. Tyngsborough, 103 Mass. 509 (1870). 





NEGLIGENCE 49 


should result, if the question were of his negligence in doing so, in 
the present state of our knowledge the jury could find without any 
evidence being adduced that his act was in fact very dangerous. 
It would no doubt be presumed that the actor knew it; but it is 
believed that he would be allowed to prove in his defence that he 
was actually ignorant of the properties of that substance. Of course, 
if he thought that the can contained not nitro-glycerine but con- 
densed milk, that belief of his would be a part of his situation, and 
no question would arise as to the teachings of experience about 
nitro-glycerine. 

Supplementary to the above mentioned general principles relat- 
ing to the standard man test and the nature of the actor’s situation, 
there are certain more special rules, two or three of which will be 
briefly noticed by way of illustration. 

A custom is usually evidence that conduct in accordance with it 
is reasonable. A custom includes the way of acting of standard 
men. It may also sometimes tend to show that conduct contrary 
to it is unreasonable. But the actor’s own habitual way of acting 
is not relevant to the reasonableness of his own conduct, though 
it may be so on the question of what others may reasonably expect 
him to do. 

If a person is caught in a sudden emergency, which would per- 
turb the judgment of a standard man, and has to act quickly, he 
may be excused for doing something that would be unreasonable if 
he had had time for more deliberate action. The emergency is a 
part of his situation. But he must still act as a standard man 
would act in such an emergency.!® 

Ordinarily a person may regulate his conduct on the assumption 
that others will act rightly and reasonably. But in a particular 
case this assumption must not be persisted in, when the actor knows 
facts showing that it will not be true. 

In certain cases skill or special knowledge is an element in due 
care; 7.¢é., it is unreasonable for a person who has not competent 
knowledge or skill to do certain acts. 

The reasonableness or unreasonableness of conduct is an infer- 
ence from data. The data consist of the conduct in question and 
the facts of the actor’s situation. The existence of the data is a 





18 New Orleans, S. L. & C. R. R. Co. ». Burke, 53 Miss. 200 (1876). 
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question of fact. When the data are disputed, the question of 
negligence must go to the jury, with proper instructions from the 
court if necessary. The data being given, the inference of reason- 
ableness or unreasonableness, of due care or negligence, is in its 
nature one of fact, the data furnishing the minor premise and the 
K major premise being drawn from common experience, whereas in a 
true inference of law the major premise is a rule of law. Therefore 
the question is regularly for the jury. But in a perfectly clear case, 
where it is plain that only one reasonable inference is possible, the 
court will decide it as law. If no reasonable inference is possible, 
the court must decide the question against the party who has the 
burden of proof, usually the party who asserts that the other 
was negligent, and must not permit the jury to make a deci- 
sion which would rest upon a mere guess and not upon reasonable 
inference. 

However, a decision by the court that certain conduct was or 
was not reasonable or negligent becomes a precedent. The cir- 
cumstances of a case in which such a decision is made may be so 
peculiar that a similar case will never arise again. If so, the prec- 
edent is of no importance as a precedent. But the group of facts 
may on the other hand be one that may often arise, and the prece- 
dent be controlling whenever that happens. In this way, although 
negligence is regularly in law and always in its own nature a ques- 
tion of fact, a number of positive rules of considerable generality 
have been evolved, that certain conduct in certain circumstances 
is or is not negligent per se or as law. When one of those rules ap- 
plies, the question of negligence is really one of law. Instances of 
such rules are the rules about looking and listening before crossing 
a railroad track; the rule that it is not per se negligent to act so as 
to expose another to temptation to do wrong, though that may be 
negligent in particular circumstances; the rule that it is negligent 
to point a gun at another person and pull the trigger, even though 
the actor believes the gun to be unloaded. 

‘Although duties as to due care do not fall within the intended 
scope of this article, a few words as to such duties will be added. 

A duty to use care is a duty to act or omit with reference to the 
attainment of a certain end or object, what has been above spoken 
of as the principal object. The law sets that end before the actor 
and commands him to direct his conduct towards its attainment, 
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either by doing acts to accomplish it or by abstaining from acts 
which will tend to defeat it. But in common-law duties the law 
specifies only the end, not any particular means to be used. The 
duty is a generalized one to do whatever is reasonably necessary. 
The actor chooses for himself, at his peril, what particular acts he 
will do or abstain from. Therefore, in the case of such a generalized 
duty, it is error for the court to decide or permit the jury to find 
that due care required the use of specific means, though such an 
error may be harmless where those were plainly the only possible 
means.!? To do so would be to impose a special duty, different 
from the generalized duty to use care, which the court or jury has 
no right to do. For instance, although an innkeeper must use due 
care for his guests’ personal safety, it cannot, in the absence of a 
statute, be laid down as a rule of law that he is negligent in not 
providing his house with fire escapes.” 

When a common-law duty exists to direct conduct towards a 
certain end, certain particular means are sometimes required by 
statute. Thus an apothecary ought to use care not to sell poison 
in circumstances where danger will probably arise from its being 
mistaken for a harmless medicine. If there is such a danger, he 
can guard against it in various ways, and under the generalized 
duty he may choose any of those ways. But a statute may require 
him to put a particular kind of label on the bottle. So a city may 
be under a generalized duty to use care to prevent persons from 
falling into an excavation in the street, which it can perform by 
taking various precautions. But a statute may specifically re- 
quire a fence or lights at night. 

Such statutes create specialized duties, which in their own nature 
are not really duties to use care for an end, but are positive peremp- 
tory duties to do certain acts precisely described. The object to be 
attained merely furnishes the reason why such a duty was created; 
it does not enter at all into the definition of the duty, as does the 
object when the duty is really to use care. Such duties lie in 
strictness outside of the law of negligence. But breaches of them 
are usually called negligence. When the object is also the object 
of a generalized duty to use care, and the specialized duty in fact 





19 McGrath v. New York Cent. & H. R. R. R. Co., 63 N. Y. 522 (1876); Legge 2. 
Tucker, 1 H. & N. 500, 26 L. J. Ex. 71 (1856). 
20 Yall v. Snow, 201 Mo. 511, 100 S. W. 1 (1906). 
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overlaps the generalized duty and merely, in effect, points out a 
preferable manner of performing it, the action may usually be for 
a breach of either duty; and if the generalized duty is sued upon, 
the breach of the specialized one will usually be evidence, some- 
times conclusive evidence, of negligence. In such cases there seems 
to be no very strong objection to classing the specialized duty 
among duties to use due care and calling its breach negligence. 
But when there is no generalized duty to use care for a certain 
object, either no common-law duty at all or the common-law duty 
is not simply to use care but is a peremptory duty to accomplish 
the end, such a classification and nomenclature is wrong and con- 
fusing. Thus the duty of the keeper of a fierce dog, which he knows 
to be such, to prevent it from biting another person is not a duty 
to use care. It is peremptory. If the dog bites any one, the keeper 
is liable, whether he was negligent or not. On the other hand, dogs 
not being generally dangerous, if he does not know of the dog’s pro- 
pensity, he is under no duty at all. In either case a statutory duty 
to muzzle the dog should not be classed as a duty to use care, or 
letting the dog go at large unmuzzled, as negligence. 

There is a negative duty of due care of very great generality, 
resting upon all persons and owed regularly to all persons, not to 
do negligent acts, z.¢., acts which are unreasonably dangerous to 
persons or tangible property. There is some conflict of opinion as 
to whether this duty is owed to persons who are in the situation of 
trespassers or licensees. 

There is no affirmative duty of equal generality, z.¢., no gen- 
eral duty to do acts, to take precautions, to prevent injury to others. 
The general rule is, that a person is not bound to do acts for others’ 
benefit; he may sit still and let things take their course. Affirma- 
tive duties to do acts to protect others arise only out of special 
circumstances in which the actor is placed. Without trying to go 
into details, to define the duties precisely, or to make an exhaustive 
enumeration, the most important of those affirmative duties are as 
follows: 

(z) A person who has done or is doing an act that will be un- 
reasonably dangerous unless precautions are taken against the 
danger, must use due care to take such precautions as reasonable- 
ness requires. If the precautions are not taken, then in an action 
for a tort usually either the doing the act, which would be a breach 
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of the preceding duty and a malfeasance or misfeasance, or the 
omission of the precautions, which would be a non-feasance and a 
breach of this present duty, may be made the ground of complaint. 
When the precautions ought to be taken at the time of the act, the 
doing the act without the precautions is often spoken of as doing 
a lawful act in an improper manner, which is a misfeasance. 

(2) A person who delivers a thing to another or furnishes a thing 
for another’s use, comes under duties to use care either not to de- 
liver or furnish a thing which is unreasonably dangerous at all, or, 
if the thing is dangerous but it is nevertheless not wrong to deliver 
or furnish it, to take precautions, if reasonableness requires that, 
against the danger. Often reasonableness will not require any 
precautions. There is no general rule that it is unreasonably danger- 
ous to deliver or furnish a dangerous thing to or for another even 
without taking any precautions against the danger. The deliveree 
or furnishee may understand the nature of the thing and be able 
to guard himself; or it may be a sufficient performance of the duty 
to warn him of the danger. In the case of furnishing things for 
use, there is some conflict of opinion as to what kinds of things are 
so dangerous as to bring this duty into operation. It is laid down 
that the thing must be “inherently dangerous.” There is also a 
great and irreconcilable difference of opinion as to who the person 
is for whose use the thing is deemed to be furnished, and to whom 
the duty is owed. 

(3) In some circumstances a person having a dangerous thing in 
his possession which is attractive to children or animals, in a place 
where, led by their natural instincts which they cannot be expected 
to resist, they will be tempted to meddle with it and so expose 
themselves to danger, must take reasonable precautions against 
that. The authorities conflict as to whether this duty applies when 
the child or animal is a trespasser. 

(4) The possessor of a dangerous thing must use due care to pre- 
vent it from doing harm. This duty is owed for the protection of 
persons or things being where they are by virtue of a right. There 
is no general duty not to keep dangerous things in one’s possession, 
and to do so is not per se negligent. As to some kinds of danger- 
ous things, e. g., dangerous animals and under the old common law 
fire, there is a peremptory duty to prevent them from doing harm, 
which is not merely a duty to use care. In some places there is 
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such a strict duty as to actively dangerous things generally; in 
other places not. 

(5) A person who invites another person to put himself or his 
belongings into a place of danger must take such precautions as 
reasonableness requires, if any, to protect him against the danger. 
This is sometimes spoken of as a duty to make the place safe or to 
provide a safe place; but that is not in general a correct statement 
of the duty. In many cases the duty may be performed in that way. 
That will often be the most convenient, or sometimes the only prac- 
ticable, way of performing it; but if the place is not or cannot be 
made safe, the taking of other precautions may be a sufficient com- 
pliance with the duty. Sometimes giving warning to the invitee is 
enough. This duty is owed only to invitees, not to persons who 
come into the place by right, nor to licensees or trespassers. But 
there seems to be a more limited duty to licensees, to use care to 
protect them against concealed danger in the nature of traps. 

(6) Bailees of things or services owe certain duties of active 
care, even aside from contract, breaches of which may give ground 
for actions of tort. 

(7) Such duties may be created by contract. 

(8) Such duties arise from certain relations, such as that of hus- 
band and wife or parent and child. These are often imperfect 
duties. Public officers may have such duties. 

(9) Many equitable duties are of this kind, e.g., duties of trustees 
as to the trust property, which resemble duties of bailees. 

Henry T. Terry. 

New York City 





WORKING UNDER FEDERAL EQUITY RULES 55 


WORKING UNDER FEDERAL EQUITY RULES 


HE large number of equity causes commenced in the United 
States Courts since the new Federal Equity Rules became 
effective (February 1, 1913), in which these rules have been called 
to the attention of the courts for interpretation, particularly 
during the second year, enable more definite conclusions to be 
drawn as to their effectiveness in securing the results sought by 
their promulgation, and the practitioner to determine more or 
less definitely how to proceed under them. 

The reported cases alone, all of which, so far as I have been able 
to ascertain, are referred to herein (to say nothing of those un- 
reported), indicate the vast amount of work that has been done by 
the federal judges and the attorneys practicing before them in 
determining the meaning of various of these rules and the mode of 
applying them. 

It is certain that the federal courts generally are doing their 
best to apply these rules in such a manner as to secure the most 
efficacious results for litigants and meet their needs under local 
conditions. There is, however, a divergence in the application of 
and procedure under certain of the rules in different districts. In 
some districts the court has prepared, and in others is now for- 
mulating, local rules ! supplementary to the general Equity Rules 
necessary to be complied with in practice before the particular 
court making them. : 

During the first year under the new rules the courts were lenient 
in permitting cases, pending at the time these rules became effec- 
tive, to be carried on under the practice then existing, and, for that 
reason, the second year’s test of these rules is a better one than 
that of the first year. 

The many clearly defined opinions of the courts in interpreting 
the meaning and scope of the rules show numerous differing, and, 
in some instances, irreconcilable decisions. This condition makes 
it essential for the attorney to familiarize himself with the inter- 
pretation of these rules by the different judges in each locality, as 





1 Under Federal Equity Rule 79. 
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well as to be acquainted with the local supplementary rules of the 
different District Courts, in order to safeguard his clients’ in- 
terests. 

The end of the first year under the Equity Rules showed quite a 
diminution in the number of pending causes in certain districts, 
as some of the courts insisted on these cases being put upon 
the trial calendar, and, if not ready for trial, dismissed them 
under Rule 57, which resulted in a final disposition of a large 
number of causes of old standing and where the issues had long 
been dead. 

The end of the second year’s period fails to show a cor- 
responding decrease in the number of pending causes in most 
districts. 

Where attorneys on both sides are disposed to try their cases 
promptly, it now often takes as long to have a case disposed of on 
final hearing, whether the evidence is taken in open court or other- 
wise, as under the old rules. 

The inability in such cases to reach a more speedy determination 
of equity causes is due largely to the crowded condition of the trial 
calendars and the necessity of disposing of cases generally in their 
regular order rather than by special assignment when the case is 
ready for submission on final hearing, as was quite common under 
the old procedure. The practicability of the new Equity Rule? 
which has brought about the most radical departure from the old 
equity practice requiring that “in all trials in equity, the testi- 
mony of witnesses shall be taken orally in open court” and that 
“the courts shall pass upon the admissibility of all evidence offered 
as in actions at law”’ has not been satisfactorily demonstrated, for, 
in some instances, the trial of these equity causes in open court 
is requiring the constant attendance of a judge for many weeks 
of continuous, close and confining work. 

Within the three months preceding June 1, 1915, in the Southern 
District of New York,. where the practice of compelling the trial 
of equity causes in open court has been rigidly adhered to, one 
case consumed the entire time of one of the judges for a period of 
over six weeks, and, at that time, the end was not in sight. In 
another equity case being tried simultaneously, the entire time of 





2 Federal Equity Rule 46. 
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another judge in New York City was completely occupied for four 
weeks, after which, extensive briefs were permitted to be filed re- 
quiring the further consideration of the court. Likewise in New 
Jersey, during the past spring, a single equity case occupied more 
than eight weeks of the time of the court in hearing the evidence 
and arguments, aside from the time which must be and is now 
being consumed in reading briefs. 

It is true that the taking of evidence in open court in equity 
causes is conducive to the elimination of some immaterial matters 
from the record, and the actual period of time during which the 
evidence is being taken is usually somewhat less than under the 
former procedure. The judges are working to their utmost capacity 
to speed the causes and render prompt decisions after the close of 
these open court trials, notwithstanding which it is impossible for 
them to dispose of as large a number of cases in a given period of 
time on final hearing as under the old practice, because so much 
time is consumed in attending while the evidence is being taken. 

In the Southern District of New York there are probably more 
equity cases brought than in any other district in the United 
States. During the past year twenty District judges have been 
especially assigned from other circuits to assist in the disposition 


of causes pending in New York City.’ In addition, two Circuit 





8’ Hon. Wm. I. Grubb 
Hon. John C. Rose 
Hon. John M. Killits 
Hon. Howard C. Hollister 
Hon, Edw. E. Cushman 
Hon. A. B. Anderson 
Hon. Henry A. M. Smith 
Hon. Gordon Russell 
Hon. Wm. B. Sheppard 
Hon. Walter Evans 
Hon. Jeremiah Neterer 
Hon. J. Otis Humphrey 
Hon. Rufus E. Foster 
Hon. Wm. C. Van Fleet 
Hon. F. H. Rudkin Washington 
Hon. A. L. Sanborn Wisconsin 
Hon. 
Hon. 
Hon. 
Hon. 
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judges formerly of the Commerce Court ‘ and five District judges ® 
from other districts within the Second Circuit have spent more or 
less time in the trial of cases in New York. The different members 
of the Court of Appeals of the Second Circuit have also rendered 
assistance where it has been possible for them to act, to dispose of 
preliminary motions and the like. Notwithstanding all this assist- 
ance and the extremely high pressure under which the judges are 
constantly and conscientiously working, and the high average 
number of days of holding court maintained by them,’ it takes from 





Days 
4 Hon. Wm. H. Hunt 
Hon. Julian W. Mack 


5 Hon. Van Vechten Veeder 
Hon. James L. Martin (late of Vermont) 
Hon. John R. Hazel Western District 
Hon. 
Hon 

6 The record of the U. S. District Court, So. Dist. N. Y., for the year 1913, shows 
that one of the judges actually presided in court one hundred and eighty days, and 
other judges for nearly as many, including one day each week for naturalization hear- 
ings and bankruptcy motions, but exclusive of numerous days when the judges were 
in court to hear motions especially set down, either on Saturdays or days when they 
would otherwise be in chambers; nor does it show the several days’ attendance of 
some of the judges in other districts in the Second Circuit. (Judge Holt in New 
Haven; Judge Mayer in Jamestown, Judge Hand in Vermont.) In addition to this, 
at least one judge has been present in chambers transacting ex parte business on prac- 
tically every business day during the year and the other resident judges have been 
present in chambers, when not sitting in court, except when kept busy by illness or 
court business in other districts or during the vacation session. 

The judges of the Circuit Court of Appeals also sat in the District Court a total 
of fifty days, which is in addition to the work done by them in the Circuit Court of 
Appeals. The total number of days of regular sessions of the District Court with 
judges present and presiding, held during the calendar year of 1913 at New York City, 
was nine hundred and thirty-three. These figures, of course, include the trial of all 
kinds of cases, but do not include the time spent by judges in writing opinions, hearing 
various matters in chambers, in conferences, and in arranging for the various hearings, 
which is necessarily largely done by the judges outside of the time occupied in 
court. 

In 1914, certain of the judges in New York were actually present and presided at 
the regular sessions of the court held during that year, one hundred and seventy days, 
and, due to the large number of outside judges who sat in the Southern District of New 
York, by special assignment, the total number of days that the judges sat in the United 
States District Court during the year 1914 was ten hundred and eighty-seven, and, 
for the first four months of 1915, this total number was five hundred and eighty-four. 

(Information obtained through the courtesy of Judge Learned Hand and Deputy 
Clerk William Tallman.) 
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seven months to a year before an equity cause can be reached for 
trial after being placed upon the trial calendar. This is particu- 
larly significant in view of the fact that the working conditions and 
efficiency of the clerk’s office have been vastly improved in this 
district, owing to its having recently been thoroughly systematized, 
thus reducing to a minimum the detail work of the judges. 

No one unfamiliar with the actual conditions existing in the 
United States courts can realize the tremendous load which the 
federal judges are carrying in their endeavor to give litigants and 
the public generally prompt action in the various matters brought 
before them, for, with the ever-increasing load which is being placed 
upon the federal judges by Congress, and the additional work im- 
posed by the new Equity Rules of taking the evidence of witnesses 
in open court, little gain on the court calendars has been made 
in various of the districts. This is true in New York, despite the 
fact that so extensive an advantage has been taken of the amend- 
ment to Chap. I, Sec. 18 of the Judicial Code.’ It would seem that 
resort must necessarily be had to the practice of either referring 
equity cases to an examiner or master, and have the causes sub- 
mitted to the court on printed records, briefs and final argument, 
or that additional judges be appointed to secure a more speedy 
determination of these causes. 

The clearing of the calendars in some of the districts is much 
more largely due to the energy, hard and prompt work of the judges 
themselves than to any change in the practice. 

If either party insists, the courts generally will order the testi- 
mony of all of the witnesses within their jurisdiction to be taken 
in open court, although some of the federal judges in certain dis- 
tricts where there is a large amount of business (and there is no 
provision under the statutes for allowing judges from other cir- 
cuits to be called in, as in the Second Circuit) have ordered that 
the evidence in some cases (such as patent cases involving intri- 
cate mechanical or electrical problems) be taken before a master 
or an examiner, particularly if agreed to by the parties, on the 
theory that such a cause is an exceptional one under the rules.® 
By adopting this procedure, the calendars of these courts have been 
somewhat relieved of congestion. 





7 Act of October 13, 1913. 
8 Federal Equity Rule 47. 
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Perhaps the most striking result accomplished by taking the 
testimony of witnesses orally in open court under the new rules 
has been to cut down materially or eliminate the testimony of so- 
called expert witnesses who have no particular qualifications to 
testify as such. While this has effected a small saving to litigants, 
it has increased the operating expenses of some of the courts and 
has otherwise affected the conditions of the court calendars gen- 
erally to such an extent as to counteract materially the benefits 
gained. 

The new rules have also served as an impetus, to the courts and 
attorneys alike, toward eliminating from the court calendars all 
except live and active cases. Various plans have been tried by the 
different judges for insuring the trial of cases when they are called 
on the calendar under the local rules, and these are in some in- 
stances securing beneficial results. For instance, in the Eastern 
District of Michigan, both the law and equity calendars were 
heavily overloaded, there being something in excess of two thou- 
sand cases on these calendars, and, as the same judge sat in both 
kinds of cases, it was with difficulty that a trial of an equity case 
could be had within any reasonable time. By the procedure there 
adopted, a bulletin is placed in the courtroom, on which appears 
each week a list of cases to be reached that week, and when they 
are reached on the schedule, made up largely under local rules 
(generally and colloquially known in Michigan as the “Eleven 
Commandments”), they are tried or stricken from the calendar. 
The court in this way secures the result of having cases to 
try, and being able to dispose of them, when the time fixed 
arrives. This means that the court moves the active cases along 
and disposes of them, instead of spending a large amount of 
time in going over old cases in which the issues are dead or dying. 
The court, by insisting that the causes be tried when reached, 
or else be stricken from the calendar, has reduced the num- 
ber of pending cases so that in February of this year there 
were about one hundred and twenty-five cases pending on both 
calendars. This illustrates in a general way the situation in 
other districts. 

In Chicago there is a call of the pending cases which have been 
on the calendar for more than a year, at certain dates announced 
in advance; the cases which are not ready for trial and in which 
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there is no showing made for a continuance are dropped from the 
calendar, to be reinstated only upon a proper showing, and because 
of the failure of such showing, in a large number of cases, they are 
permanently disposed of in this manner. 

In view of the numerous decisions under these rules during the 
second year of their existence, and of the mode of applying them, 
I shall make mention, so far as possible, of any specific rulings 
effective in different circuits not common to all, and refer to each 
rule upon which there is a reported decision since they were enacted, 
and shall give as complete a list of all the decisions under each of 
the rules, both reported and unreported, as I have been able to 
obtain. 

The rule ® relative to the keeping of various books in the clerk’s 
office is not strictly adhered to in the different districts, nor can 
counsel rely upon his receiving the notice required to be given of 
orders entered in his absence. He must be upon constant in- 
quiry to ascertain what orders are being entered in pending cases. 
In numerous districts the clerks, under the direction of the court, 
refuse to file pro confesso decrees except upon notice to the ad- 
verse party, notwithstanding the rules." 

Under the rule relating to the enforcement of final decrees ” 
the question of validity of a particular decree was raised on 
the ground that it did not specifically provide for a writ of 
execution. The court, in liberally interpreting this rule, held 
the decree valid, and says that such recital is immaterial “‘ because 
the general rules in equity provide that when the judgment is 
for the payment of money only it shall be enforced by writ of 
execution.” ¥ 

The rule“ relative to a decree for “deficiency in foreclosures, 
etc.” has been considered in maintaining the jurisdiction of the 
court. 

The rule requiring an answer to be filed within twenty days after 
the subpoena is served, and for a default and decree pro confesso, 





® Federal Equity Rule 3. 

10 Under Federal Equity Rule 4. 

1 Federal Equity Rules 5, 12, 16 and 17. 

2 Federal Equity Rule 8. 

% Richards v. Harrison, 218 Fed. 134, 137 (1914). 

4 Federal Equity Rule ro. 

% St. Louis, I. M. & S. Ry. Co. v. Bellamy, 211 Fed. 172, 180 (1914). 
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in the event the answer is not filed within this time and no exten- 
sion is had from the court enlarging it,!* has generally been liberally 
interpreted, and the defendant permitted to plead such defenses 
as are available to him, even though the answer is not filed within 
the time specified. These cases are unreported. In one case the 
defendant was held strictly to the time prescribed by the rule. 
As the Court of Appeals affirmed this ruling,” counsel for defend- 
ant must be exceedingly prompt in getting his answer on file, speci- 
fically setting up all of the defenses upon which he intends to 
rely. Failure to do this, or to secure an order in advance from the 
District Court, extending the time for answering, may be disas- 
trous, as this is treated as within the discretion of the District 
Court. 

The courts have incidentally referred to the rule ’* abolishing 
technical forms of pleading. Some courts are very liberal in their 
interpretation of the rule permitting amendments generally in 
the furtherance of justice, and at every stage of the proceeding 
are disregarding “‘any error or defect in the proceedings which does 
not affect the substantial rights of the parties.” But others 
have been very strict and have refused to admit amendments, 
even upon terms. In some unreported patent causes, where a 
defendant has either been unable to secure, or failed to set up in 
his original answer, the anticipating devices upon which he must 
rely to substantiate his claims of non-infringement, or invalidity 
of a patent, courts have refused to permit such amendments setting 
up new defenses, while in others the courts have permitted such 
amendments, even on the day of trial. This demonstrates the 
necessity of using the utmost diligence and caution in getting all 
pertinent matter before the court at the outset, even though the 
rule under discussion itself indicates liberality and reported deci- 
sions are to the same effect. 

The courts in the reported decisions’ hold that “technical 
errors are to be disregarded,” and have stated that this rule but 





16 Federal Equity Rule 12. 

17 Board of Levee Com’rs v. Tensas Delta Land Co., 204 Fed. 736 (1913). 

18 Federal Equity Rule 18; Acme Steel Goods Co. v. American Metal Fasteners 
Co., 206 Fed. 478 (1913); Sheeler v. Alexander, 211 Fed. 544 (1913). 

19 Marconi Wireless Telegraph Co. v. National Electric Signaling Co., 206 Fed. 
295 (1913); Gaumont v. Hatch, 208 Fed. 378 (1913); Sheeler v. Alexander, 211 Fed. 
544 (1913); Williams v. Pope, 215 Fed. 1000 (1914). 
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“expresses the conclusion to which courts of equity had arrived 
before the adoption of the rule.” *° 

Further and particular statements in pleadings may be required 
under the rules,” but exceptions to bills, answers and other pro- 
ceedings for scandal or impertinence no longer obtain. While this 
matter may be stricken by the court upon such terms as it sees 
fit, under the rules, the courts are reluctant to strike such matters; 
but when stricken under an order of the trial court, this cannot be 
corrected by mandamus or certiorari when an appeal lies on the 
whole controversy.” 

The transfer of an action at law, erroneously begun as a suit in 
equity, is now readily accomplished, and the rules applicable 
have saved time and expense to litigants, without counterbalan- 
cing difficulties. 

By the Act of March 3, 1915, there was added after Section 274 
of the Judicial Code three new sections, No. 274A, 274B and 274C, 
dealing particularly with the question of procedure in case a suit 
at law should have been brought in equity, or a suit in equity should 
have been brought at law. (Federal Statutes, Annotated, April, 
1915, Pamphlet Supplement No. 2, p. 35.) 

Judge Dickinson, of the Eastern District of Pennsylvania, well 
states the general tendency of the courts in this regard, while consid- 
ering a motion to dismiss a certain cause for want of equity on the 
ground that the plaintiff had an adequate remedy at law, when he said, 


“Rule 22 expressly provides what shall be done at ‘any time it ap- 
pears’ that the suit should have been brought at law. More than this, 
Rule 23 commands us not to dismiss a bill on this ground. The case may 
be proceeded with, and when it appears, if it does develop, that this 
case should be tried at law and the amount of damages assessed by the 
verdict of a jury, this may be done.” * 





20 Medical Society of So. Car. v. Gilbreth, 208 Fed. 899, 926 (1913). 

21 Federal Equity Rule 20. Williams v. Pope, 215 Fed. 1000 (1914); Maxwell 
Steel Vault Co. ». National Casket Co., 205 Fed. 515 (1913). 

% Federal Equity Rule 21; Williams v. Pope, 215 Fed. 1000 (1914); Lovell-McCon- 
nell Mfg. Co. v. Bindrim, 219 Fed. 533 (1914). 

% Federal Equity Rules 22 and 23. 

For exception see Goshen Mfg. Co. ». Myers Mfg. Co., 215 Fed. 594 (1914), now 
pending on writ of certiorari in the United States Supreme Court; Linden Inv. Co. 
v. Honstain Bros. Co., 221 Fed. 178 (1915). 

% Goldschmidt Thermit Co. v. Primos Chemical Co., 216 Fed. 382, 383 (1914). 

See also: Cubbins v. Miss. River Commission, 204 Fed. 299 (1913); Heckscher ». 
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The same variance between the judges as to what is required in 
the form of a bill of complaint still continues to exist, although 
the majority of judges sanction the short form of the bill, first ap- 
proved by Judge Tuttle.* In a comparatively recent case,” 
Judge Chatfield, of the Eastern District of New York, in consid- 
ering a bill alleging infringement of a patent and the allegations 
necessary in such a bill, holds the bill sufficiently specific under the 
new Equity Rule 7’ which requires “a short and simple statement 
of the ultimate facts.” The allegations in the bill before him were 
substantially that ‘B, being the inventor, being entitled to a pat- 
ent, duly filed an application; that on the 

all of the requirements of the statutes of the United 
States then in force, having been duly complied with, letters 
patent were duly issued.” A motion to dismiss was made.” 
The Court considered the motion substantially as a demurrer, 
and held that the mere allegation that “Defendant infringed 
by making and offering for sale a patented article” is an insuff- 
cient one as to infringement and sustained the motion on that 
ground. 

The former uncertainty as to whether it is necessary to state in 
a bill of complaint the grounds upon which the court’s jurisdic- 
tion depends, and the ultimate facts upon which the plaintiff asks 
relief without stating evidence, is still causing considerable discus- 
sion, due to differences of opinion among the.courts as to the mean- 
ing of the rule” relative thereto, though the weight of authority 
seems to approve and speak with commendation of a concise state- 
ment of jurisdictional and fact averments, and follow the rule as 
laid down in the Carbureter Co. case,®° in which this subject was 





Penn. Steel Co., 205 Fed. 377, 379 (1913); Cartwright v. Southern Pac. Co., 206 Fed. 
234 (1913); Sturges v. Portis Mining Co., 206 Fed. 534, 539 (1913); United States ». 
Utah Power & Light Co., 208 Fed. 821 (1913); American Car, etc. Co. v. Merchants 
Despatch Transp. Co., 216 Fed. 904, 911 (1914) (Interpreting Rule 23); Curriden 
v. Middleton, 232 U. S. 633 (1914);. Vosburg Co. ». Watts, 221 Fed. 402 (1915). 

% Zenith Carbureter Co. v. Stromberg Motor D. Co., 205 Fed. 158 (1913); 27 
Harv. L. REv., 634-35. 

% General Bakelite Co. v. Nikolas, 207 Fed. 111 (1913). 

27 Federal Equity Rule 25. 

28 Federal Equity Rule 29. See also, Tyler Co. v. Ludlow-Saylor Wire Co., 212 
Fed. 156 (1914). 

29 Federal Equity Rule 25. 

80 Zenith Carbureter Co. v. Stromberg Motor D. Co., 205 Fed. 158 (1913). 
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fully discussed. This is not a safe criterion, for, in certain equity 
causes (patent and trade mark causes), it has been held that it is 
necessary to plead the language of the statute under which the 
grant or registration was made. Before preparing a bill in any spe- 
cific suit, the pleader should consider the various cases here cited,* 
and ascertain the rules adopted in the particular district where the 
suit is to be brought. 

It seems absurd that it should be necessary to plead the statutes, 
particularly in patent cases where the entire cause of action 
rests upon a government grant. 

Judge Orr, of the Western District of Pennsylvania, has pains- 
takingly considered and reviewed the requirements of Bills of 
Complaint and points out that brevity and simplicity of allega- 
tion are within the purpose of the Rules 25 and 30, which should 
be of great help to the profession, in Pittsburgh Water Heater Co. 
v. Beler Water Heater Co. 

A very slight amendment to Rule 25 would materially shorten 
the pleadings and lessén the uncertainty in this character of cases. 
It would eliminate delays incident to subjecting the more concise 
form of bill to a motion to dismiss * or for a further and particular 
statement. 

Under the present rules, if it is desired to speed the cause, it is 
much safer to follow the longer form, notwithstanding an inherent 
desire of many attorneys to avoid prolixity. 

It has been specifically held that the rule * which, on its face, 
appears to give the plaintiff the right to join as many causes of 
action cognizable in equity as he may have against the defendant, 


“cannot be used as the means to bring into the equitable jurisdiction 
of this court (the District Court) a cause of action between the parties 
over which the court could not have jurisdiction unless diverse citizen- 





31 Sawyer v. Gray, 205 Fed. 160 (1913); Maxwell Steel Vault Co. v. National 
Casket Co., 205 Fed. 515 (1913); Wilson v. American Ice Co., 206 Fed. 736 (1913); 
Acme Steel Goods Co. v. American Metal Fasteners Co., 206 Fed. 478 (1913); General 
Bakelite Co. ». Nikolas, 207 Fed. 111 (1913); Alexander »v. Fidelity Trust Co., 215 
Fed. 791 (1914); Williamson v. Pope, 215 Fed. 1000 (1914); State of Maine L. Co. 
v. Kingfield Co., 218 Fed. 902 (1914); Destructor Co. v. City of Atlanta, 219 Fed. 
996 (1914). 

82 222 Fed. g50 (1915). % Federal Equity Rule 29. 

% Federal Equity Rule 20. % Federal Equity Rule 26. 
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ship of the parties gave the United States courts general jurisdiction over 
the case,” * 


and that matters ordinarily cognizable at law cannot be joined 
with a cause of action in equity “‘for the purpose of bringing the 
amount involved within the jurisdiction of the United States 
District Court,” *’ and this rule has been interpreted by some 
courts in connection with Rule 30 to give the defendant the same 
right in joining causes of action by way of counterclaim, as the 
plaintiff has joined in its bill of complaint under this rule.** 

The purpose of the rule ** relating to stockholders’ bills under 
the authorities seems 


“to exclude cases brought by a stockholder collusively, in order to give 
an apparent jurisdiction to a court which would not have it if the suit 
were by the corporation,” “ 


and to afford the stockholder relief without the necessity of taking 
the matter up with the managing director or trustees, where the 
facts warrant the assumption that such a request would be futile.” 

The courts are generally liberal in permitting amendments to 
the bill, and such amendments, even after the defendant has filed 
its pleadings, have been permitted in a number of unreported cases, 
although it is unsafe to be careless about preparing the original 
bill on the assumption that such amendments will be permitted. 

Although demurrers and pleas were abolished by the new rules, 
the large number of cases in which the substitute motions to dis- 
miss have been used indicates a change in name and form rather 
than substance. 

The rule“ providing for the motion to dismiss, which motion 
is heard in advance of the trial, has brought about a somewhat 
more speedy determination of the preliminary issues than under 
the old procedure, and, to that extent, has been advantageous. 





% Vose v. Roebuck Weather S. & W. S. Co., 210 Fed. 687, 688 (1914). 

87 Bucyrus Co. v. McArthur, 219 Fed. 266, 267 (1914). 

88 Marconi Wireless Telegraph Co. v. National Electric Signaling Co., 206 Fed. 
295 (1913); Electric Boat Co. v. Lake Torpedo Boat Co., 215 Fed. 377 (1914). 

8° Federal Equity Rule 27; Hyams »v. Calumet & Hecla Mining Co., 221 Fed. 529 
(1915). 

4 Kelly v. Dolan, 218 Fed. 966, 970 (1914). 

4 Wathen v. Jackson Oil Co., 235 U. S. 635 (1915); Dana v. Morgan, 219 Fed. 313 
(1914). 

Federal Equity Rule 29. 
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The courts very properly refuse to give consideration to demurrers 
under this rule, as is well illustrated by the opinion of Judge San- 
ford, where he says, relative to a demurrer to a petition in bank- 
ruptcy: 


“The demurrer to the petition in bankruptcy must be stricken out 
without consideration of its merits. Proceedings in bankruptcy generally 
are in the manner of proceedings in equity.” “ 


Likewise, the courts approve the raising of defenses which could 
formerly have been raised by demurrer by the motion to dismiss, 
for it has been held that 


“The defendant is, therefore, justified and correct in his practice 
in applying to the court, by means of the present motion, with respect 
to the determination of what facts must be shown in the complaint to 
constitute a valid cause of action.” “ 


The large number of reported decisions,” as well as the longer 
list of unreported ones, indicates the extent of the use of this mo- 
tion, and the result secured by it, in some instances finally deter- 
mining the cause of action without the necessity of answer or proof 
under it. 


In a recent patent case, Judge Orr, of the Western District of 
Pennsylvania, entertained at the beginning of the trial a motion to 
dismiss the bill of complaint for want of patentable novelty and 
invention appearing on the face of the pleadings and the patent. 
The five days’ notice required by Rule 29 having been waived by 
plaintiff, the motion was treated as a demurrer under the old prac- 
tice and after hearing arguments of counsel, the Court sustained the 





* In re Jones, 209 Fed. 717, 718 (1913). 

“ General Bakelite Co. v. Nikolas, 207 Fed. 111, 112 (1913); New Fiction Pub. 
Co. v. Star Co., 220 Fed. 994 (1915). 

Hyams v. Old Dominion Co., 204 Fed. 681 (1913); Sawyer ». Gray, 205 Fed. 160 
(1913); Maxwell Steel Vault Co. v. National Casket Co., 205 Fed. 515 (1913); Wilson 
v. American Ice Co., 206 Fed. 736 (1913); General Bakelite Co. v. Nikolas, 207 Fed. 
111 (1913); Puget Sound Elec. Ry. Co. v. Lee, 207 Fed. 860 (1913); Adler Goldman 
Com. Co. v. Williams, 211 Fed. 530 (1914); Bogert ». Southern Pac. Co., 211 Fed. 
776 (1914); Tyler Co. v. Ludlow-Saylor Wire Co., 212 Fed. 156 (1914); Alexander ». 
Fidelity Trust Co., 214 Fed. 495 (1914), 215 Fed. 791 (1914); So. Western Surety 
Ins. Co. v. Wells, 217 Fed. 294 (1914); Destructor Co. v. City of Atlanta, 219 Fed. 
996 (1914); Boyd v. N. Y. & H. R. Co., 220 Fed. 174 (1915); Ralston Steel Car Co. 
v. National Dump Car Co., 222 Fed. 590 (1915). 
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motion, found the patent invalid and dismissed the bill. (Decision 
unreported.) In some districts a motion to dismiss has been made 
at the close of plaintiff’s proofs and a ruling had on the motion with- 
out prejudice to defendant’s rights to submit proofs after the ruling 
upon the motion had been unfavorable to defendant. 

The line of distinction among the cases relating to the rules 
governing what may be included in the answer,* so marked at the 
end of the first year’s operation of the Federal Equity Rules,’ has 
not only been maintained in the numerous decisions under these 
rules during the second year of their operation, but has become 
even more pronounced, and it is rather significant that judges in 
the same circuit, and even in the same district, are interpreting the 
rule differently. One line of decisions interprets the rule liberally “ 
and allows the defendant to plead in its answer affirmative matters 
entirely independent of and not in any way arising out of the cause 
of action set up in the bill. The other line of decisions interprets 
the rule strictly * and holds that any affirmative relief asked for 
in the answer must be germane to, or arise out of, the original 
proceeding. These latter courts, instead of being in the majority 
as they were a year ago, now appear to be in the minority. 

One of the reasons (in addition to the ambiguity of the rule 





4 Federal Equity Rules 30 and 31. 

47 27 Harv. L. REV., 636-9. 

48 Vacuum Cleaner Co. v. American Rotary Valve Co., Judge Lacombe (N. Y.), 
208 Fed. 419 (1913); Salt’s Textile Mfg. Co. v. Tingue Mfg. Co., Judge Martin (Conn.), 
208 Fed. 156 (1913); Motion Picture Pat. Co. v. Eclair Film Co., Judge Rellstab 
(N. J.), 208 Fed. 416 (1913); McGill ». Sorensen, Judge Chatfield (N. Y.), 209 Fed. 
876 (1913); Miss. Valley Trust Co. v. Washington Northern R. Co., 212 Fed. 776 
(1914); Electric Boat Co. v. Lake Torpedo Boat Co., Judge Rellstab (N. J.), 215 
Fed. 377 (1914); U. S. Expansion Bolt Co. v. Kroncke Hdw. Co., Judge Sanborn 
(Wis.), 216 Fed. 186 (1914); Buffalo Specialty Co. ». Vancleef, Judge Sanborn (IIl.), 
217 Fed. ot (1914); Hurley Mach. Co. ». Broka Mfg. Co., Judge Landis (Ill.) (Un- 
reported); Portland Wood Pipe Co. v. Slick Bros. Const. Co., Judge Dietrich (Idaho), 
222 Fed. 528 (1915). 

49 Terry Steam Turbine Co. ». B. F. Sturtevant Co., Judge Dodge (Mass.), 204 
Fed. 103 (1913); Williams Patent Crusher, etc. Co. ». Kinsey Mfg. Co., Judge Hazel, 
205 Fed. 375 (1913); Adamson v. Shaler, Judge Geiger (Wis.), 208 Fed. 566 (1913); 
Atlas Underwear Co. ». Cooper Underwear Co., Judge Geiger (Wis.), 210 Fed. 347 
(1913); General Bakelite Co. v. Nikolas , 207 Fed. 111 (1913); Klauder-Weldon D. 
M. Co. ». Giles, Judge Dodge (Mass.), 212 Fed. 452 (1914); Sydney ». Mugford 
Printing, etc. Co., Judge Thomas (Conn.), 214 Fed. 841 (1914); Kawneer Mfg. Co. 
v. Hester Mfg. Co., Judge Carpenter (Ill.) (Unreported); United States ». Woods, 
223 Fed. 316 (1915). 
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itself) why this rule has been so much in controversy is due to the 
fact that the defendant in patent, trade mark or unfair competition 
suits attempts to sue the complainant in its answer in the same 
cause of action under a patent which it owns, or, on a complaint 
of unfair competition, as a counter-irritant for the cause of action 
brought by the complainant, and in some instances where it has 
no real defense to the validity of the plaintiff’s patent or to the 
question of infringement. 

Some courts, under a motion to make the answer more definite 
and certain, have required the defendant to state very specifically 
the exact defenses set up in the answer that he intends to rely upon 
at the trial, and in one case, Judge Clarke of the Northern District 
of Ohio, Eastern Division, in entertaining such a motion, compelled 
the defendant in a patent cause to specify in what respect each of 
the patents pleaded by him disclosed any of the elements or com- 
bination of elements described in plaintiff’s patents, and in what 
respect they negatived the novelty and invention of the device 
therein shown and described.” 

The motion to strike out is permitted as a means for testing the 
sufficiency of affirmative defenses in the answer; it has been used 
in some unreported cases in lieu of exceptions abolished by the 
rules. Supplemental pleadings have been permitted * which al- 
lege material facts occurring after the original pleading, or facts 
of which the party was not cognizant at the time the original 
pleading was filed (such as judgments or decrees of a competent 
court rendered after the commencement of the suit), particularly 
where the supplemental matter related to the matters at issue.” 

Where an amendment to a bill has been made, answers must be 
filed to this within ten days, except under extraordinary condi- 
tions. 

The rule ® permitting parties generally to intervene has not thus 
far been extensively considered, and it is too early to say what the 





50 Coulston v. H. Franke Steel R. Co., Inc., 221 Fed. 669 (1915). 

5t Federal Equity Rule 33. 

8 Federal Equity Rule 34; Terry Steam Turbine Co. v. B. F. Sturtevant Co., 
204 Fed. 103 (1913); Marconi Wireless Telegraph Co. v. National Electric Signaling 
Co., 206 Fed. 295 (1913); Sheeler v. Alexander, 211 Fed. 544 (1913). 

8 Kryptok Co. v. Haussmann & Co., 216 Fed. 267 (1914). 

& Federal Equity Rule 32. 
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effect of this rule is to be. The reported decisions © indicate a rather 
strict construction of this rule, although it is to be noted that the 
reasoning applied to it is somewhat analogous to that of Rule 30, 
and the decision which most fully discusses this rule is one by a 
court giving the restricted construction to Rule 30. 

One or more representatives of a class may sue or defend for the 
whole where it is impracticable to bring them all before the court,*” 
but the allegations must be sufficient in order to enable one party 
to do this.5* The court may also finally determine a cause in the 
absence of persons who will be proper parties,®® but the decrees 
entered shall be without prejudice to those absent, although this 
does not permit the court to proceed in a case where the indis- 
pensable parties are not before it. 

The Courts of Appeal, in cases where the testimony of witnesses 
has been taken before the trial court," are apparently giving greater 
weight to the findings of that court than where the evidence was 
taken by depositions. As was said by Judge Sheppard, speaking 
for the Court of Appeals of the Fifth Circuit: 


“We recognize the rule that the findings of fact . . . by the Dis- 
trict Court are entitled to great weight by the Appellate Court. The 
reason for the rule is based upon the trial court’s opportunity for judg- 
ing the credibility of witnesses; the reason for the rule ceases, how- 
ever, when the trial court’s finding is based . . . on depositions.” ® 


There are but few reported decisions relative to the rules requir- 
ing testimony to be taken orally in open court,® that of allowing 
depositions to be taken in exceptional cases,“ and permitting affi- 
davits of expert witnesses to be filed in patent and trade mark 
cases.” Although the practice of filing affidavits is being more or 





5% Atlas Underwear Co. ». Cooper Underwear Co., 210 Fed. 347 (1913); Gaumont 
v. Hatch, 208 Fed. 378 (1913). 

57 Federal Equity Rule 38. 

58 Raich v. Truax, 219 Fed. 273 (1915). 

5° Federal Equity Rule 39. 

60 Hyams v. Old Dominion Co., 204 Fed. 681 (1913). 

6! Under Federal Equity Rule 46. 

® Hamburg-Amer. Packetfahrt A. G. ». Gye, 207 Fed. 247, 253 (1913). 

8 Federal Equity Rule 46. 

Federal Equity Rule 47; P. M. Co. ». Ajax Rail Anchor Co., 216 Fed. 634, 636 
(1914); Victor Talking Machine v. Sonora Phonograph Corp., 221 Fed. 676 (1915). 

% Federal Equity Rule 48; North v. Herrick, 203 Fed. 591 (1913); Acme Steel 
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less extensive! followed by some attorneys, it is not by any 
means universally used. The courts usually permit such affidavits 
to be filed upon the petition of the parties desiring to use them. 

In some instances, attorneys have attempted by petition to com- 
pel their opponents to file expert affidavits in advance of the trial. 
The courts, however, so far as I have been able to ascertain, have 
not granted any such petition by an adverse party where the right 
to take the testimony of experts in open court was insisted upon. 
This, perhaps, is due to the fact that some courts are refusing to 
permit experts to testify unless they have the proper qualifications, 
and, in some instances, have stricken out affidavits and testimony 
of experts on the ground that they were not properly qualified 
and because they express opinions clearly within the province of 
the court. Judge Mayer tersely says of such expert witnesses: 


“In the Southern District (of New York) we never allow an expert, 
since the new rules, to express his opinion as to the patentability, or 
construe claims for us. What we want him to do is to give us the me- 
chanical construction, explain the technique of the alleged patented 
article or alleged infringement, etc., but never let them construe claims 
for us, nor do we let them express opinions as to invention or non-in- 
vention. We think that that is our duty.” 


Under the rule permitting the court to deal with the costs of 
incompetent, immaterial or irrelevant depositions,® some orders 
have been made taxing the expense of plaintiff, incurred in attend- 
ing on the taking of an immaterial and irrelevant deposition of the 
defendant’s witness.*” 

The plaintiffs are sometimes proving substantially all of their 
prima facie case by depositions of witnesses residing more than one 
hundred miles from the place of trial, under notice given to the 
adverse party, and these depositions are used as the opening evi- 
dence at the trial before the court. This saves considerable of the 
court’s time. In such instances, this evidence is taken before a 
commissioner, examiner, master or notary, under the statutes, as 
provided in the rules.® 

A radical change is accomplished by the rules relating to cases 
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going on the trial calendar after the time for taking depositions 
has expired.® In the Southern District of New York, as an illus- 
tration, the clerk places an equity case upon the trial calendar 
twenty days after the filing of the answer, unless within that time 
an order is made permitting the taking of depositions under Rule 
47, or affidavits under Rule 48, or notice be given to the clerk of the 
taking of depositions under the Revised Statutes. If such order is 
entered or notice given, the cause is not placed upon the calendar 
until the expiration of the time limited by Rule 56, provided both 
parties give this notice to the clerk, unless otherwise ordered, but 
in some unreported cases it has been held that the case will be put 
upon the calendar at the end of the time consumed by the plaintiff 
in taking depositions, if no such notice has been given by the de- 
fendant, and thus deprived the defendant of taking any evi- 
dence by deposition. This, however, is not the universal practice. 

In a recent case,’° Judge Chatfield considered a motion by plain- 
tiff to take depositions, which he granted upon the showing made, 
saying: 

“The application denied . . . has been renewed upon additional 
papers, which are intended to comply with Equity Rule 56.” 


The Court did say, however, that while the papers before him did 
not set forth in detail entirely satisfactory reasons showing inability 
to produce upon the trial the witnesses named, etc., and that the 
rule had not been fully met, still it had been substantially complied 
with, and, as the other parties would not be hurt, he would permit 
the testimony to be taken by depositions. 

The second year has seen substantial strides in the use of inter- 
rogatories under the new rules, although there is little uniformity 
in the decisions as to the practice of directing defendant to answer 
interrogatories. In patent cases the use of interrogatories is be- 
coming particularly common. Frequent use is being made of them 
to get information from the defendant on the question of the 
matters of the alleged infringing article. Some of the decisions 
hold that when plaintiff has reasonable grounds of suspicion that 
defendant’s machine or process is an infringement, plaintiff is en- 
titled to have the interrogatories answered. Other cases hold that 





69 Federal Equity Rule 56. 
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the mere suspicion of infringement is not sufficient and that plain- 
tiff must present reasonable grounds of certainty for infringement 
before defendants will be directed to answer interrogatories which 
involve a disclosure of defendant’s process or apparatus. 

In the Northern District of Illinois the Court had before it a 
motion to strike out portions of the answer, and in holding that 
under the rules ” interrogatories may be filed by either party re- 
quiring the other to state material matters relating to the nature 
of the case and the facts supporting it, but not mere evidence, said: 


“This Rule 58 was in substance taken from Order 31 of the English 
Equity Rules of Practice, which has been in force for a considerable time, 
and has been construed and applied in very many English cases. It is 
well settled by these decisions that the disclosure of evidence is not re- 
quired. The nature of the case and the facts supporting it may be re- 
quired to be stated. Mere evidence or facts tending to prove the nature 
of the case or the facts upon which it is based are quite generally held 
not proper to be inquired into. . . . The second, third, and fourth in- 
terrogatories inquire as to the opinion of the complainant as to the con- 
struction of the patent. This is a matter to be supplied by expert testi- 
mony in support of the contention of infringement, or the validity of the 
patent, or both. It is a matter purely evidentiary and one which within 
the English rule, and the proper construction of Rule 58 cannot be in- 
quired into. The same considerations apply to interrogatories 5, 6, 
and 7, inquiring whether complainant has manufactured devices under 
its patent, whether it has any interest in other patents, and whether it 
considers defendant’s device to infringe any such other patents. .. . 
The 8th and oth interrogatories, inquiring whether complainant con- 
tempiates bringing other patent suits, and whether it had knowledge of 
one of the letters pleaded in the answer, should be treated in the same 
way. All of the interrogatories should be struck out except the first.” ” 


This decision has gone quite as extensively into what may be 
considered as proper interrogatories, particularly in patent causes, 
as any one that has been reported. 

Interrogatories are being used for numerous purposes, and 


the answers to them have been used as a basis for a successful mo- 
tion to dismiss.” 





7 Federal Equity Rule 58; Luten v. Camp, 221 Fed. 424 (1915); Blast Furnace 
Appliances Co. v. Worth Bros. Co., 221 Fed. 430 (1915). 
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The rule relating to exceptions to masters’ reports ™ has recently 
been held ® to apply to bankruptcy causes. 

The rules relating to the reference to proceedings, powers and 
reports of the master under the rules ” were substantially the same 
under the former practice and but few recent decisions are reported 
relative thereto.” 

In considering the rule relating to petitions for rehearing,” 
Judge Day probably discusses more rules than are considered in 
any other case, and, in doing so, says: 


“It would seem to be the spirit of these new equity rules that they 
were drawn by the Supreme Court with the intent of leaving the judge 
free to adjust the matters in the interests of substantial justice, as he 
sees fit, unhampered by precedent and by technical definitions and dis- 
tinctions.”’ 

This statement fairly expresses the purpose of the rules, al- 
though the results secured by them in some instances are hardly 
fulfilling that purpose. 

Temporary restraining orders have been granted in some in- 
stances under the rules ”® without notice, where it clearly appeared 
that immediate or irreparable loss or damages would result to the 
applicant before the matter could be heard on notice,®° and in 
some instances temporary restraining orders have been granted 
pending a motion for preliminary injunction for infringement of a 
patent where the delay of a hearing of a motion was at the de- 
fendant’s request. 

The preparation of records on appeal is causing considerable 
inconvenience to the clerks of both the District and Appellate 
Courts as well as to attorneys and judges, owing to the uncer- 
tainty as to what shall be incorporated into the transcript upon 
appeal. In some districts the rules require that the record below 

% Federal Equity Rule 66. 

% In re Pierce, 210 Fed. 389 (1914). 

% Federal Equity Rules 59 to 68 incl. 

™ Under Rule 62, Jn re Automatic Musical Co., 204 Fed. 334 (1913); Under Rule 
63, In re Beckwith, 203 Fed. 45 (1913); In re Beckwith v. Malleable Iron Range 
Co., 207 Fed. 848 (1913); Under Rule 66, Im re Pierce, 210 Fed. 389 (1914); Inter- 
national Harvester Co. v. Carlson, 217 Fed. 736 (1914); Under Rule 59, Goldsmith 
Silver Co. v. Savage, 211 Fed. 751 (1914). 

78 Sheeler v. Alexandet, 211 Fed. 544, 545, Rule 69 (1913). 

7 Federal Equity Rule 73. 

8 Triumph Electric Co. v. Thullen, 209 Fed. 938 (1913), 212 Fed. 143 (1914). 
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be printed, and in cases where the evidence has been taken by de- 
position this is quite generally the practice; when the record has 
thus been printed, the entire labor of preparing the record for the 
Court of Appeals has to be done over, and additional expense in- 
curred, if the rules are strictly complied with. The Courts of 
Appeal appreciate this, and generally have permitted such records 
as have been printed below to be used in the Court of Appeals 
without being abstracted and reprinted, and, in fact, some of the 
Courts of Appeal indicate very plainly that they prefer to have a 
complete record before them with the testimony of witnesses in 
form of questions and answers rather than in the narrative form. 
In some instances, however, the courts indicate that these rules * 
should be strictly complied with,® although the costs for the infrac- 
tion of the rules have been imposed only in rare instances upon the 
defending solicitors or the parties, and in extreme cases. 

The Supreme Court, by the promulgation of the new rules, and 
its own decisions, has indirectly brought about a very radical 
saving in the expense of perfecting appeals and getting equity 
causes before the Appellate Court. Since February 1, 1913, the 
Supreme Court has rendered decisions * which practically eliminate 
all of the burdensome expense of appeal where the records are 
printed below and where these are either agreed upon by the par- 
ties or approved by the courts; these decisions make it unnecessary 
for the clerk of the lower court to make any comparison of the 
record, or prepare an index, where this has been previously printed. 

The new rules have given great impetus to the disposition of the 
courts to curtail expenses to litigants in every possible way and 
to secure a speedy disposition of cases which have come before 
them, and attorneys are generally now co-operating with them in 
securing these results, but it is evident that they must not be too 
strictly adhered to, if equity causes are to be promptly disposed 
of in the most economical way for litigants. 

Wallace R. Lane. 


Cuicaco, ILirnors. 





81 Federal Equity Rules 75, 76, 77. 
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Ezra Riptey THAYER, for four years Dean of the Harvard Law School» 
died suddenly on Tuesday, September 14, less than two weeks before 
the opening of the term. From the tributes in another part of this issue 
may be gained an appreciation of the incalculable sense of loss which his 
death has left among the legal profession as a whole, as well as among 
the friends of the Law School. The loss was felt no less keenly among 
the students of the School. Indeed it is not easy to express in words the 
personal sorrow of those whom academic work had brought into inti- 
mate contact with him. Among the many treasures which these men 
will carry away from their course at the Law School there are few that 
they will prize more highly than the memory of Dean Thayer as a 
teacher, a legal scholar, and a friend. 





Tue Law Scuoot. — The death of Dean Thayer has necessitated 
the appointment of an Acting Dean. The choice has fallen on Prof. 
Austin W. Scott, whose previous experience as a teacher in the School, 
and as Dean, for one year, of the Law School of Iowa State College, 
renders him peculiarly fitted to fill the responsible position. A rear- 
rangement of some of the courses of instruction has also been rendered 
necessary. The course on Evidence will this year be given by Arthur 
D. Hill, LL.B. ’94, and the course on Torts by Chester A. McLain, 
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LL.B. ’15. Both Mr. Hill and Mr. McLain are former editors of the 
Review. The School also has the long-awaited pleasure, this year, of 
welcoming back Prof. J. I. Westengard, LL.B. ’98, who has been on 
leave of absence as legal adviser to the King of Siam since 1903. He 
will give the courses on third-year Property, on Deeds, and on Inter- 
national Law. 


Computsory SALES UNDER THE CLAyTON Act. —It has become a 
deep-rooted principle of the modern common law that only an excep- 
tional class of business enterprises, grouped under the designation of 
common employments, are under any affirmative duty to serve the 
public on demand, without discrimination, and for a reasonable remuner- 
ation. There is undoubtedly. -a-strong modern tendency, despite sup- 
posed constitutional restrictions, te~permit-thé-legislature to add “new 
typeS~of-businress to _ 3 Indeed the historical validity of the 
whole distinction between “public service” companies and ordinary 
businesses has been disputed,” and it has been urged that in the exten- 
sion of public-service obligations to “private” business lies the solution 
of modern trade problems.* 

Whether, aside from the conception of public employment, there is 
not in the rich field of common-law precedent some other principle from 


which can_b¢ Svolved_an_obigetion, under certain circumstances, to 
se public equally, and a correlative right on the part of individuals 
to [io redhead hn capt gee in the first case to arise 
under yton Act. The Great Atlantic and Pacific Tea Co. v. Cream 
of . 506. The defendant, the manufacturer of “Cream 
of Wheat,” had induced jobbers to maintain prices at such a level that 
retailers could not profitably sell to the public below fourteen cents a 
package. The plaintiff, owner of a chain of stores, and a regular customer 
of the defendant, sold to the public at twelve cents. The manufacturer 
thereupon refused to sell him any more of the cereal. The plaintiff 
brought suit in the federal district court, praying that the price-main- 
tenance scheme be declared in contravention of the anti-trust laws, 
and that the defendant be restrained from “cutting off the said plaintiff’s 
supply” of “Cream of Wheat.’ Judge Hough refused to grant a pre- 
liminary injunction.‘ 

Under federal authorities an attempt to fix prices among retailers is an 
unreasonable restraint of trade under the Sherman Law.> Under Section 








1 German Alliance Ins. Co. ». Kansas, 233 U. S. 389; The Pipe Line Cases, 234 

S. 548. Fora discussion of the tendency which these cases illustrate, see 28 Harv. 
. REv. 84. 

2 Adler, “Business Jurisprudence,” 28 Harv. L. REv. 135. 

3 [bid., at pp. 160 ff. 

* An appeal is pending in the Circuit Court of Appeals. 

5 That price-fixing is unreasonable restraint of trade has been decided by the federal 
courts in numerous decisions holding contracts unenforceable. Dr. Miies Medical Co. 
v. Park & Sons Co., 220 U. S. 373; Bauer & Cie v. O'Donnell, 229 U. S. 1; John D. 
Park & Sons Co. v. Hartman, 153 Fed. 24. A recent decree enjoining such practice 
at the suit of the United States is based on that principle. United States v. Kellogg 
Toasted Corn Flake Co., 222 Fed. 725 (decree filed Sept. 20, 1915). The California 
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16 of the Clayton Act, therefore, the plaintiff is entitled to a decree en- 
joining the illegal conduct if he can show that it threatens, him irrepa- 
rable injury. This mode of relief, however, would bring the plaintiff 
no substantial benefit. A breakdown of the price-maintenance scheme 
among retailers will not secure to the plaintiff a supply of the coveted 
article. Indeed the plaintiff is not, on accurate analysis, injured by a 
violation of the Sherman Law, since it is not the illegal feature of the 
scheme — the price maintenance — but the failure to deal with the 
plaintiff, from which he is suffering.’ It is, of course, possible to give 
the plaintiff what he wants by framing a decree in the alternative, direct- 
ing the defendant to discontinue the illegal scheme or sell to the plaintiff. 
But there is nothing in any of the anti-trust laws to warrant such a de- 
cree, where the plaintiff is not himself suffering from positive illegal con- 
duct. In the principal case the only relief which would help the plaintiff 
would be a decree compelling a sale at customary prices. But the de- 
fendant is not a public-service company, either at common law or by 
legislative fiat.® 

There is, however, it is submitted, a common-law principle on which a 
statutory prohibition against discrimination among customers, involv- 
ing, if need be, compulsory sales, can be predicated without raising any 
constitutional doubts even where the business is not a public service. 
It is a principle that is familiar in the law of torts. Let it be supposed 





and Washington courts distinguish the price-fixing of articles manufactured in com- 
petition with commodities identical except in quality and brand. Thus the vendors 
of a special brand of olive oil, sold as such, of ‘‘ Ghirardelli’s Ground Chocolate” and 
of ‘‘ Fisher’s Blend of Patent Flour’ have been allowed to regulate prices. Grogan ». 
Chaffee, 105 Pac. 745; D. Ghirardelli Co. v. Hunsicker, 164 Cal. 355; Fisher Flouring 
Mills Co. v. Swanson, 137 Pac. 144. But as the line of reasoning of the federal cases 
seems to be that the legitimate benefit and protection to the manufacturer is more 
than counterbalanced by the evils attending the stifling of competition among jobbers 
and retailers, a distinction based solely on the competitive nature of the commodity 
does not seem sound, nor likely to be adopted by.the federal courts. Further, though 
“Cream of Wheat’’ consists of a staple commodity known as “purified middlings,” 
yet the defendant is marketing it as “‘Cream of Wheat,” and the fact that the same 
article can be obtained under a technical or otherwise differing name does not dis- 
tinguish but identifies the principal case with the main body of decisions. 

But though an inflexible dogma condemning all price maintenance may satisfy the 
test of legal reasoning, it seems hardly adequate to meet the facts of business necessity. 
Price-fixing may under certain circumstances be reasonable. Although competition 
among retailers be desirable and opposition to economic means of distribution as such 
cannot be encouraged, yet a carefully nursed business dependent upon the mainte- 
nance of a uniformly fair selling price should be allowed to protect itself against the 
“piratical” attacks of an unfair price-cutter. Nevertheless, it would seem that price 
maintenance is at least prima facie unreasonably in restraint of trade, and that only 
upon inquiry into the details of a business can this presumption of unreasonableness 
be rebutted. Upon application for preliminary injunction, therefore, as in the princi- 
pal case, the practice of price-fixing should, it is submitted, be considered in restraint 
of trade. 

6 (1915) 1 Fep. Stats., ANN. SUPP. 127. 

7 There was also an allegation that the defendant threatened to cut off the supply 
of jobbers who furnished the plaintiff with ‘“‘Cream of Wheat.” The court does not 
seem to have been convinced that this attempt showed sufficient prospect of success 
to injure the plaintiff seriously. 

8 Whether the manufacture of a breakfast food is a business sufficiently “affected 
with a public interest,” within the rule of Munn 2. Illinois, 94 U. S. 113, to enable 
Congress to impose on it the obligations of common employment is a question which 
existing federal decisions leave in doubt. See n. 1, supra. 
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that a manufacturer, solely to gratify a private spite against a certain 
retailer, sells his product, an article of general consumption, to all 
retail stores within competing distance at very low prices, but refuses 
to sell to the retailer whom he is trying to injure. Clearly the retailer 
should be given a right of action against the manufacturer, on the broad 
principle that intentional damage without justification is actionable.® 
To maintain an action on this theory, however, it is not necessary that 
the purpose be solely to injure the plaintiff; it is enough if it is one that 
the law does not countenance. Thus an injury inflicted intentionally 
by means of a strike called for the purpose of establishing a closed shop 
has been held actionable, the purpose of the strike being considered 
illegal.!° On similar grounds injury by a manufacturer against a re- 
tailer by means of a discrimination whose purpose is illegal restraint of 
trade should be actionable. And since the injury arises out of the sales 
made to competitors, and since these sales are discriminatory only as 
long as the defendant refuses to sell to the plaintiff, an alternative decree 
directing the defendant to sell to all equally or to none would be en- 
tirely proper. In this way what is virtually a compulsory sale could 
be effected. 
To_enable the federal courts to issue such a decree there must, how-. 

ever,_be legislative authority. The power to enjoin violation of the } 
Sherman Law does not, as-has-been indicated, avail the plaintiff the” 


principal case. The Clayton Act makes it egal to~“tttscriminate in 
rice,”’." a phrase which does not seem to cover a refusal to°séll' at any 
“price. It would require, therefore, a statutory prohibition against all dis- 
crimination among consumers for the purpose of restraining trade, to jus- 


tify the relief sought in the principal case.” With such a statutory prohi- 
bition, it is submitted, a compulsory sale would not be unconstitutional. 


ee en 


® Thus where a wealthy banker, for the sole purpose of gratifying a private spite 
against a local barber, set up a rival barber shop and operated it at a loss with a view 
to driving the barber. out of Gasinens, he was held liable in tort at the suit of the barber. 
Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946. But see Passaic Print Works v. Ely 
& Walker Dry Goods Co., 105 Fed. 163. 

10 Plant v. Woods, 176 Mass. 492, 57 N. E. 1011; Fairbanks ». McDonald, 291 
Mass. 287, 106 N. E. 1000. Criticism of these cases has not questioned the correctness 
of the principle that intentional injury is actionable unless justified, but has been on 
the ground that the social interest in trade unionism affords a justification. See 28 
Harv. L. REv. 529. 

1 Sec. 2. 

2 Such legislation would seem most fruitful were it to consist of additional power 
granted to the Federal Trade Commission, enabling it to exercise regulative and 
judicial functions similar to those so profitably engaged in by the Interstate Commerce 
Commission. But more pressing than the need of regulation is the necessity of shift- 
ing from the shoulders of the legal expert the burden of shaping the business practice 
of the country through continuous interpretation of the common-law phrase, ‘‘ unreason- 
able restraint of trade.”” The Clayton Act, which prohibits specific abuses only “‘ where 
the effect . . . may be to substantially lessen competition” (Secs. 2, 3, and 7), leaves 
the courts facing the old problem. And the Trade Commission is empowered merely 
to assist, not to substitute, the courts. 

However, it is not impossible that the courts may themselves shift this burden 
through an extension of the principle laid down in the Abilene case, that the Inter- 
state Commerce Commission is the only body which can pass on such an administra- 
tive question as railroad rates. Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 
204 U. S. 426. The United States Supreme Court has interpreted the Sherman Act, 
in dictum, as limiting individual redress to such cases where a determination of illegal- 
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THE EFFECT OF AN OVERRULING DECISION UPON ACTS DONE IN RE- 
LIANCE ON THE DECISION OVERRULED. — A recent Mississippi case raises 
a question which tests the soundness of an old and respected theory of 
the common law. The court there refused to give a change of its con- 
struction of a criminal statute a retroactive effect on the prior acts of 
the defendant, which the court had pronounced innocent at the time 
he committed them. State v. Longino, 67 So. 902.1 The decision went 
partly on the ground that the conviction of the defendant under such 
circumstances would violate the constitutional prohibition of cruel and 
unusual punishments. But that reason seems clearly unsound;? and a 
broader ground, on which the court also relied, must be taken to justify 
the result. 

According to the orthodox theory of Blackstone, which still claims at 
least the nominal allegiance of most courts, a judicial decision is merely 
evidence of the law, not law itself; and when a decision is overruled, it 
does not become bad law; it never was law, and the rule announced in 
the later case has been the law all the time.* But where in reliance on 
the earlier decision men have acquired contract or property rights which 
are valid under the law as then declared by the highest court of the state, 
or have done acts which according to that law are innocent, as in the 
principal case, the logical outcome of this doctrine would often cause 
great hardship and injustice. When confronted by this situation, how- 
ever, the great majority of the courts have refused to go the whole 
length of the doctrine, but have made a so-called exception to it.* 

The question has most often come up in cases involving contract 
rights. In a series of cases in which state courts had held statutes au- 





ity has been reached in a suit by the Attorney-General. D. R. Wilder Mfg. Co. 2. 
Corn Products Refining Co., 236 U.S. 165; see 28 Harv. L. REv. 691. An analogous 
interpretation of the Clayton and Trade Commission Acts involves no further step. 
If individual redress with threefold damages, specifically provided for in the Sherman 
Law, is predicated upon the determination of illegality in a government suit, the relief 
granted by Section 16 of the Clayton Act can be interpreted as dependent upon the 
establishment of unlawful practices by the Trade Commission. This construction is 
aided by the consideration that the Clayton Act provides that facts established in 
Trade Commission suits shall be primé facie evidence in private actions based thereon, 
It is an important distinction, however, that an individual may sue before the In- 
terstate Commerce Commission, while he has no such standing before the Trade 
Commission. Legislation giving him such standing would clearly warrant an extension 
of the rule of the Abilene case to suits under the Clayton Act. 


1 This case is more completely stated in this issue of the REVIEw, p. 103. 

2 As was pointed out by Weaver, J., in State v. O’Neil, 147 Ia. 513, 535, 126 N. W. 
454, 461, this prohibition is directed against excessive or unreasonable punishment after 
it is assumed that the defendant is guilty. In the principal case the statutory penalty 
was imprisonment for not more than five years, for receiving a bank deposit while hav- 
ing good cause to believe the bank insolvent. That can hardly be called an unreason- 
able punishment if it is assumed that the defendant is guilty of the crime, which is in 
. fact the point at issue. For further discussion of this constitutional provision, see 24 
Harv. L. Rev. 54; Coorey, CoNSTITUTIONAL LIMITATIONS, 471; WATSON, ConstTI- 
TUTION, I510. 

* 1 Bu. Com. 68-71. See Harbert v. Monongahela River R. Co., 50 W. Va. 253, 255, 
40 S. E. 377, 378; Storrie v. Cortes, go Tex. 283, 291, 38 S. W. 154, 158. 

4 See Center School Township »v. State, 150 Ind. 168, 173, 49 N. E. 961, 963, where 
the court said that though in general a change in judicial decision had a retrospective 
effect, the courts would not apply it so as to impair vested rights such as property rights 
or those resting on contracts. See also cases cited in note 9. 
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thorizing the issuance of municipal bonds constitutional at the time the 
bonds were put on the market, but had afterwards reversed themselves 
and held the statutes unconstitutional, the Supreme Court, in upholding 
the validity of the bonds, enunciated the rule that a change in the 
judicial construction of a statute by a state court would be given a 
prospective and not a retroactive effect in its operation on contracts 
which when made were valid under the law as then expounded by the 
state court.® In a later case the court applied the same rule to a change 
in the position of a state court on a common-law question. From the 
language of the municipal bond cases it seems that the Supreme Court 
then felt that to give the overruling decision a retroactive effect would 
violate the constitutional provision against impairing the obligation of 
contracts.? But it seems no longer possible to rest these municipal bond 
cases on the constitutional ground, since later decisions have established 
that the prohibition against the impairment of contracts applies only to 
legislative acts and not to judicial decisions.* State courts are, therefore, 
free to give an overruling decision a retroactive effect in regard to vested 
rights and no appeal lies to the Supreme Court; but most of the states 
have held nevertheless that as to contract and property rights the change 
in decision does not operate retrospectively.® 





5 Gelpcke v. Dubuque, 1 Wall. (U. S.) 175; Thomson v. Lee County, 3 Wall. (U. S.) 
327; Olcott v. Supervisors, 16 Wall. (U. S.) 678; Douglass v. Pike County, 1or U. S. 
677; Taylor v. Ypsilanti, ro5 U. S. 60; Louisiana »v. Pilsbury, 105 U. S. 278. In Doug- 
lass v. Pike County, supra, p. 687, Waite, C. J., said: “The true rule is to give a change 
of judicial construction in respect to a statute the same effect in its operation on con- 
tracts and existing contract rights that would be given to a legislative amendment; 
that is to say, make it prospective, but not retroactive.” 

6 Muhlker v. Harlem R. Co., 197 U. S. 544. A statute directed a railroad in the 
street in front of the plaintiff’s premises to elevate its tracks, and the state court re- 
fused the plaintiff compensation, overruling a previous case which declared that abut- 
ting property owners had an easement of light and air in the street through contracts 
with the city, arising when they conveyed the fee of the street to the city solely for 
street purposes. The Supreme Court took jurisdiction on a writ of error to the state 
court on the ground that the statute impaired the obligation of the plaintiff’s contract, 
and the court in determining what that obligation was considered only the law as de- 
clared by the state court at the time plaintiff acquired his property. Fuller, C. J., 
White, Peckham, and Holmes, JJ., dissented. For discussion of this case, see 19 HARV. 
L. REv. 67; 9 Cot. L. REv. 163. 

7 Waite, C. J., in Douglass v. Pike County, 1o1 U. S. 677, 687: “We cannot give 
them [the later decisions] a retroactive effect without impairing the obligation of con- 
tracts long before entered into. This we feel ourselves prohibited by the Constitution 
of the United States from doing.” 

§ Central Land Co. v. Laidley, 159 U. S. 103; Bacon v. Texas, 163 U. S. 207; 
Turner v. Wilkes County Commissioners, 173 U. S. 461. This construction seems jus- 
tified by the wording of Consrt., Art. 1, Sec. 10 [1]: “No State shall pass any . . . law 
impairing the obligation of contracts.” It is difficult to reconcile these cases with 
Muhlker ». Harlem R. Co., 197 U. S. 544, 570. 

In Bacon v. Texas, supra, at p, 220, the court distinguishes the municipal bond cases 
on the ground that the Supreme Court has jurisdiction, on writ of error to a federal 
court following the later decision of a state court, to reverse for misconstruction of the 
state statute, whereas it has “no jurisdiction to review a judgment of a state court 
made under precisely the same circumstances.” See also Central Land Co. ». Laidley, 
supra, at p. III. 

® Farrior v. Security Co., 92 Ala. 176, 9 So. 532; County Commissioners v. King, 13 
Fla. 451; Hasket v. Maxey, 134 Ind. 182, 33 N. E. 358; Stephenson v. Boody, 139 
Ind. 60, 38 N. E. 331; Harris v. Jex, 55 N. Y. 421; Hill v. Brown, 144 N. C. 117, 56 
S. E. 693; Menges v. Dentler, 33 Pa. St. 495; Geddes v. Brown, 5 Phila. 180; Herndon 
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In criminal cases the question of the effect of an overruling decision 
upon one who acted in reliance on the earlier decision has seldom arisen. 
The few previous cases that have decided the point are in accord with the 
principal case.!° The result there reached was obviously just, and, it is 
submitted, was also correct on principle." Although it is settled that 
the constitutional prohibition of ex post facto laws, like the provision 
against impairing the obligation of contracts, prevents only legislative 
acts and not judicial decisions,” the courts, following a perfect analogy, 
should not allow an overruling decision to operate retroactively, wherever 
a statute could not do so." It is quite as unjust for the court to declare 
that a certain act is innocent, and after a man has committed it relying 
on that decision, to tell him that the court was mistaken and that he is 
a criminal, as it is for the legislature to pass an ex post facto statute de- 
claring a man a criminal for an act that he has previously done.“ “ Parties 
are presumed to know the existing law, but not to know the law better 
than the courts, or to know what the law will be at a future day.” © The 
courts do in fact make law; " a decision is law until it is overruled,!” and 





v. Moore, 18 S. C. 339; State v. Mayor, 109 Tenn. 315, 70 S. W. 1031; Vermont & C. 
R. Co. ». Vermont Central R. Co., 63 Vt. 1, 21 Atl. 262. Contra: Allen v. Allen, 95 
Cal. 184, 30 Pac. 213; Stockton v. Dundee Mfg. Co., 22 N. J. Eq. 56; Storrie 2. 
Cortes, 90 Tex. 283, 38 S. W. 154. See discussion in 15 Harv. L. REv. 667. 

In most jurisdictions in civil cases this rule is limited to vested rights accruing before 
the overruling decision. In the following cases the court held the parties had acquired 
no vested rights and therefore the later decision operated retroactively in regard to them 
even though they had done some act in reliance on the earlier decision. Center School 
Township v. State, 150 Ind. 168, 49 N. E. 961; Gross ». Whitley County Commissioners, 
158 Ind. 531, 64 N. E. 25; Mountain Grove Bank v. Douglas County, 146 Mo. 42, 
47 S. W. 944; Lewis v. Symmes, 61 Oh. St. 471, 56 N. E. 194. 

10 State v. O’Neil, 147 Ia. 513, 126 N. W. 454; State v. Bell, 136 N. C. 674, 49 S. E. 
163. See State v. Fulton, 149 N. C. 485, 492, 63 S. E. 145, 147. In Lanier ». State, 57 
Miss. 102, there is a dictum that “the doctrine of stare decisis in criminal cases cannot 
allow violators of the law a vested interest in previous rules erroneously sanctioned.” 
In the O’Neil case the court was unanimous in the result, but followed three different 
lines of reasoning in reaching it. 

11 The principal case expressly limited its decision to situations involving a change 
of statutory construction. No criminal case involving an overruled decision on the 
common law has been found where this point was decided, but it is submitted that there 
is no logical distinction between the two cases and that none should be made. In both 
situations the defendant should equally be protected. 

2 Ross v. Oregon, 227 U. S. 150. 

13 See 18 YALE L. J. 422 for a suggested distinction between the treatment of acts 
mala prohibita and acts mala in se in this regard. It is submitted that such a distinction 
is purely historical and arbitrary, and should not be attempted. All acts alike should 
be protected if done while the court pronounced them innocent. As a matter of fact, 
it will rarely happen that any court will declare innocent an act which could be classi- 
fied as malum in se. 

4 In regard to the impairment of contracts by change of decision, see article in 23 
Am. L. REv. 190. 

4 Farrior v. Security Co., 92 Ala. 176, 181, 9 So. 532, 533- 

16 See article by Ezra R. Thayer in 5 Harv. L. REv. 172; article by C. J. Bonaparte 
in 23 GREEN BAG 507; GRAY, THE NATURE AND SOURCES OF THE Law, §§ 480, 492, 
494, 506, 508, 540-542. 

17 We are considering primarily the operation of the overruling decision which would 
make prior acts criminal. If before a defendant’s act the court had held it criminal, 
and later overruled the earlier decision and held the act innocent, the defendant should 
not be punished. The retrospective operation of the second decision in that case 
would not be ex post facto, and a statute could be given a similar retrospective force. 
An overruling decision should be treated the same as a statute which purports to oper- 
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the ancient fiction that decisions are only evidence of the law should be 
discarded. It is significant that in nearly every case where that fiction 
conflicts with obvious justice, the courts are disregarding it and reaching 
the just result; 1% that they are more and more coming to acknowledge 
that they do make law * and to act on that principle. 


Is A CHANGE OF JUDGES IN THE COURSE OF A CRIMINAL TRIAL UN- 
CONSTITUTIONAL? — The words of Mr. Justice Holmes in Kepner v. 
United States,! “there is to-day more danger that criminals will escape 
justice than that they will be subjected to tyranny,” seem to be justified 
once more by the recent decision of the Circuit Court of Appeals, Second 
Circuit, in Freeman v. United States (not yet reported). In that case the 
defendant was being tried for a statutory misdemeanor. The presiding 
judge became ill in the middle of the trial, and another was appointed 
to take his place, with the express assent of the defendant. The court 
held that the substitution was a violation of the defendant’s inalienable 
right of trial by jury, a right which he could not waive. With all def- 
erence, the opinion is not as convincing as one could wish. It is mostly a 
resumé of cases, with some stress laid on Crain v. United States,? which 
was expressly overruled by the Supreme Court two years ago.’ 

The decision raises the old question of the meaning of the provisions 
of Article III, Section 2, Clause 3, as explained or modified by the Sixth 
Amendment.‘ By the rules of constitutional construction, “trial by 
jury” is given the meaning it had in England when the Constitution was 
framed, that is, trial by a jury of twelve men, presided over by a court. 
There seems, however, to have been no common-law rule that the 
judges must remain the same throughout the trial.6 The question has 





ate retrospectively. It may do so in all cases except where it would impair contract or 
property rights or make innocent acts criminal; but the overruled decision should be 
the law to govern all vested rights acquired, and all acts which it declared innocent, 
committed before its reversal. 

18 See cases cited in notes 5, 9, and ro. 

19 Holmes, J., dis., in Kuhn v. Fairmont Coal Co., 215 U. S. 349, 371: “That fiction 
[that courts only declare the law] had to be abandoned and was abandoned when this 
court came to decide the municipal bond cases. In those cases the court followed Chief 
Justice Taney . . . in recognizing the fact that the decisions of the state courts of last 
resort make the law for the state. The principle is that a change of judicial decision 
after a contract has been made on the faith of an earlier one the other way is a change 
of law. . . . Whatever it [the law of the state] is called it is the law as declared by the 
state judges and nothing else.” 


1 195 U.S. 100, 134. 

2 162 U.S. 625. 

3 Garland v. Washington, 232 U. S. 642, 647. 

4 “The trial of all crimes, except in cases of impeachment, shall be by jury.” Consrt., 
Art. ITI, Sec. 2, Cl. 3. ‘In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial by an impartial jury; ... to be confronted with the wit- 
nesses against him; . . . and to have the assistance of counsel for his defense.” 
Amendment VI. 

5 1 HALE, PLEAS OF THE CROWN, 33; See Lamb »v. Lane, 4 Oh. St. 167, 179; Capital 
Traction Co. v. Hof, 174 U.S. 1, 13. 

6 The opinion practically admits this, as Rogers, J., says: ‘‘An examination of the 
cases in the English courts discloses no warrant for believing that a substitute of judges 
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never come before the federal courts, and the state decisions are brief 
and conflicting.” It has been decided, however, that a judge who did 
not preside at the trial may hear a motion for a new trial * or impose 
sentence.® Although it may be said in these cases that the defendant 
has had his requisite trial by jury before the change occurs, the practical 
effect of the substitution is identical with that in the principal case, and 
the language used in the opinions covers both.!° In both cases the second 
judge is equally capable of performing his functions if he acquaints him- 
self with the testimony from the record. Nor is it essential that he 
should see and hear the witnesses, for it is always permissible to give 
evidence by deposition if the opponent consents." Indeed, the essential 
propriety of the proceedings is shown by the fact that had the parties 
gone through the formality of agreeing to start the trial again, to 
accept the present jury, and to have the evidence already presented 
read from the record, no question of constitutionality could have been 
raised. 

The court, however, deciding that the defendant did not have a “trial 
by jury” within the meaning of the Constitution, had to consider 
whether he had not waived his rights by assenting to the procedure. 
They concluded that the constitutional provisions did not confer a privi- 
lege on the defendant, but imposed a mandate on the courts, for the 
purpose of protecting the public interest that the accused should be 
safeguarded, even against his will. The result seems in accordance with 
authority. On similar reasoning, the Circuit Court of Appeals for the 
First Circuit has held that a defendant cannot consent to the withdrawal 
of a juror and a consequent verdict by eleven only.” Many state courts, 
however, have reached a contrary result,!* but under constitutional pro- 





would be sustained without a trial de novo.” This seems rather a negative way of 
sustaining the burden of proof. In fact, two of the cases cited show that a change of 
judges was not objected to, at least in misdemeanors. See Rex v. Pinney, 5 Car. & 
P. 254; Queen v. O’Connell, 11 Cl. & F. (App. Cases) 155. 

7 The following cases have held similar proceedings valid: People ». Henderson, 
28 Cal. 465; People v. Cassalman, 10 Cal. App. 234, ror Pac. 693; York v. State, o1 
Ark. 582; Foson ». Commonwealth, 12 S. W. 263 (Ky.). See State v. Lautenschager, 
22 Minn. 514. Contra: People v. Norton, 76 Hun (N. Y.) 7; People v. Shaw, 63 N. Y. 
36; Durden »v. People, 192 Ill. 493, 61 N. E. 317. In the cases where the trial was held 
invalid it did not appear that the new judge read the record, or that the defendant 
assented to the substitution. 

8 United States v. Meldrum, 146 Fed. 390; People v. McConnell, 155 Ill. 192, (40 
N. E. 608). See United States v. Harding, 1 Wall. Jr. 127, Fed. Cas., No. 15,301; Fire 
Insurance Co. of New York v. Wilson, 8 Pet. (U. S.) 291. The rule of these cases 
has since been incorporated in a statute. R. S., § 953. 

® Lanphere »v. State, 114 Wis. 193, 89 N. W. 128. 

10 See Fire Insurance Co. of New York v. Wilson, supra. At-page 303 Mr. Justice 
McLean says: “He [the new judge], as the successor of his predecessor, can exercise 
the same powers, and has the right to act in every case that remains undecided upon 
the docket as fully as his predecessor could have done. The court remains the same, 
and the change of incumbents cannot and ought not, in any respect, to injure the rights 
of litigant parties.” 

1 Diaz v. United States, 223 U. S. 442; Reynolds v. United’ States, 98 U. S. 
145. 

2 Dickinson v. United States, 159 Fed. 801. See 8 Cor. L. REv. 577. Accord: 
People v. O’Neill, 48 Cal. 257. Cf. Queenan v. Oklahoma, 190 U. S. 548. See also 
United States v. Shaw, 59 Fed. 110, 114. 

13 State v. Kaufman, 51 Ia. 578, 2 N. W. 275; Commonwealth v. Dailey, 12 Cush. 
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visions not so clearly mandatory as that of Article III. It is clear that 
a jury may be waived entirely in minor offences,“ but only when the 
punishment does not exceed (imprisonment for) one year.“ This dis- 
tinction is based on the fact that such petty crimes were not tried by 
jury at common law. The defendant, of course, may always relinquish 
his rights by pleading guilty; the right of being present in court may 
be waived,!’ as also that of confronting the witnesses,!* at least where 
a capital offence is not involved. It seems, however, that the words of 
Article III must be taken as imposing a command, as distinguished from 
these privileges granted by the amendment.!® Consequently, since the 
offense in the principal case was too serious to come within the rule of 
the Schick case,° the court’s decision on the question of waiver seems 
correct. 

This point need never have been raised, however, as the court was 
backed by neither reason nor authority in deciding that the defendant 
had not, in fact, had his constitutional trial by jury. It is noteworthy 
that the recent decisions of the Supreme Court show a decided tendency 
to treat technical requirements less as fundamental rights than as mat- 
ters of procedure.” In fact, the theory of a public interest to safe- 
guard the prisoner, whether regarded as an example of over-tender regard 
for the accused, or as a survival of the eighteenth century notion of pro- 
tection against a tyrannical magistracy, is rather out of date.” In 
view of the practical consequences of the decision, it is especially unfor- 
tunate that the court felt compelled to force the principal case within the 
terms of the constitutional command. In the first place, the defendant 
is given an opportunity to gamble on his chances at the first trial, sure 
of a reversal above if he loses. Moreover, the sickness or death of a 
judge in the middle of a criminal trial will necessitate a trial de novo, the 
recall of all the witnesses, and a great expenditure of money and time; 
all this without any real gain in substantial justice. 





(Mass.) 80; State v. Sackett, 39 Minn. 69, 38 N. W. 773. But see contra: Cancemi 2. 
People, 18 N. Y. 128; People v. Stewart, 64 Cal. 60. Cf. the last case with the Cali- 
fornia cases cited in n. 6, supra. 

M4 Schick v. United States,-195 U. S. 65; Darst v. People, 51 Ill. 286; Logan ». 
State, 86 Ga. 266, 12 S. E. 406; State v. Woodling, 53 Minn. 142, 54 N. W. 1068. See 
Belt v. United States, 4 App. Cas. (D. C.) 32. See WittoucHBy, CoNSTITUTIONAL 
LAW, 4109 et seq. 

4% Low v. United States, 169 Fed. 86; Territory v. Ortiz, 8 N. Mex. 154, 42 Pac. 87. 
See 9 Harv. L. REV. 353. 

6 State v. Almy, 67 N. H. 274, 28 Atl. 372. See State ». Kaufman, 51 Ia. 578, 580, 
2N. W. 275, 276. 

17 Diaz v. United States, 223 U. S. 442; United States v. Shepherd, 1 Hughes 520. 
But see Hopt v. Utah, rro U. S. 574. 

18 Diaz v. United States, supra; State v. Polson, 29 Ia. 133. 

19 See Low v. United States, 169 Fed. 86, 91. But cf. Belt v. United States, 4 App. 
Cas. (D. C.) 32. 

20 See n. 14, supra. 

#1 See Hawaii v. Mankichi, 190 U. S. 197. At page 218 Mr. Justice Brown says: 
“The rights (jury trial and indictment by grand jury) alleged to be violated are not 
fundamental in their nature, but concern merely a method of procedure.” See Gar- 
land v. Washington, 232 U. S. 642, 646. See also Diaz v. United States, supra. Cf. 
Hopt v. Utah, supra. 

% See McCtarn, ConstiruTionaL Law, §§ 243, 254; 25 Harv. L. Rev. 
179. 
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THE ProposaL TO LEGALIZE THE SECONDARY Boycott. — The re- 
port of the Commission on Industrial Relations proposes inter alia to 
legalize that horror of our legal theorists, the secondary boycott.! 
Injunctions have generally issued against secondary boycotts,? many 
upon the theory of protecting the right of the plaintiff to have a free 
market for his labor, capital, or wares.* That his market may be law- 
fully impaired by competition is indisputable, but he does have this right 
in a certain sense, — a right not to be so injured by unlawful conduct. 
What is unlawful conduct remains to be considered. The following 
facts, substantially those of a late New Jersey case,‘ are illustrative of 
what has been generally regarded as illegal. The plaintiff corporation, 
A., announces its intention to abrogate its former policy of running union 
shops only, whereupon its employees, members of B. union, join with 
affiliated unions, C., in withdrawing their custom from A. and from D., 
retailers who deal with A. They also distribute circulars to persuade 
members of the public, E., not to deal with A. or D., thereby reaching 
A. indirectly. 

A few decades ago courts were first confronted with our unprecedent- 
edly complicated industrial conditions and the unprecedented legal 
problems which necessarily accompanied them. What was to be their 
guiding star on this uncharted sea? Many chose the principle that all 
harm intentionally caused is actionable unless justified.® Historically, 





1 A majority of the Commission seem to favor the recommendation. See Report 
of Commission on Industrial Relations, pp. 136, 281, 302, 383. For dissent, see p. 
407. 
2 The term “ secondary boycott” is here used to describe the situation where a 
boycotting combination brings pressure to bear on parties not directly involved in the 
dispute, in order to reach the plaintiff; in other words, what has been called “con- 
scription of neutrals.” See 20 Harv. L. REV. 448; 28 id.696. This involving of out- 
side parties is often considered the decisive element. See article by Wm. H. Taft 
in McCture’s MaGazZINE, June, 1900, p. 204, cited in Pierce v. Stablemen’s Union, 
156 Cal. 70, 76, 103 Pac. 324, 327. For the origin of the word “ boycott,” see State »v. 
Glidden, 55 Conn. 46, 76. 

3 Burnham v. Dowd, 217 Mass. 351, 104 N. E. 841; Pickett v. Walsh, 192 Mass. 
572, 78 N. E. 753; Barr v. Essex Trades Council. 53 N. J. Eq. 101, 30 Atl. 881; Delz 
v. Winfree, 80 Tex. 400, 16 S. W. 111; Hey v. Wilson, 128 Ill. App. 227; Walsh v. 
Ass’n of Master Plumbers, 97 Mo. App. 280; Lohse Patent Door Co. v. Fuelle, 215 
Mo. 421, 114 S. W. 997; Casey v. Cincinnati Typographical Union, 45 Fed. 135; 
My Md. Lodge, etc. ». Adt, too Md. 238, 59 Atl. 721; Loewe v. Cal. State Fed. of 
Labor, 139 Fed. 71; Metallic Roofing Co. v. Jose, 12 Ont. L. R. 200; Mathews »v. 
Shankland, 56 N. Y. Supp. 123. See 20 Harv. L. REv. 434, 438, 448; 44 Am. L. 
REG. (n. s.) 465, 470 ff; 17 GREEN BaG 210, 215 ff; 22 Harv. L. REv. 458. Contra, 
Parkinson v. Building & Trades’ Council, 154 Cal. 581, 98 Pac. 1027; Pierce v. Stable- 
men’s Union, 156 Cal. 70, 103 Pac. 324; Lindsay & Co., Ltd. ». Mont. Fed. of Labor, 
37 Mont. 264, 96 Pac. 127; Bender v. Local Union, etc., 34 Wash. L. Rep. 574; 
Macauley »v. Tierney, 19 R. I. 255, 33 Atl. 1; Scottish Co-op. Soc. v. Glasgow Flesh- 
ers Ass’n, 35 Sc. L. R. 645. 

4 A. Fink & Son 2. Butchers’ Union, 95 Atl. 182 (N. J.). In this case, however, the 
defendants distributed circulars containing the false statement that the plaintiff had 
locked them out and also displayed a red skull and crossbones. In so far as the former 
act was libelous, or the latter carried a threat of violence, they were of course subject 
to injunction. 

5 Walker ». Cronin, 107 Mass. 555, 562; Martell ». White, 185 Mass. 255, 258, 69 
N. E. 1085, 1086; Delz v. Winfree, 80 Tex. 400, 404, 16 S. W. 111, 112; Tuttle v. 
Buck, 107 Minn. 145, 149, 119 N. W. 946, 947; De Minico v. Craig, 207 Mass. 593, 
* 598, 94 N. E. 317, 319; Moores ». Bricklayers’ Union, 23 Oh. Wkly. Bull. 48, 52; 
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the tendency of the law from early times had been otherwise. It had 
laid the primary emphasis upon the overt act, by which and accord- 
ing to which the various forms of action and theories of recovery were 
evolved. In an ever increasing number of cases, however, the defend- 
ant’s state of mind came to be considered material after the court 
had taken its bearings by reference to the defendant’s act. The 
new theory, which makes its great primary classification one of 
injuries which are intentional and those which are not, emphasizes an 
element which the law has hitherto hesitated to deal with. It is an his- 
torical anomaly. On this ground it might be urged that this principle 
has no place in the common-law system. If we reject it, it would follow 
in the case above stated that all B. and C. have done is to cease dealings 
with A. and D., and to persuade E. to do likewise, — acts which are 
prima facie innocent, just as acts of violence, defamation, or fraud are 
certainly primé facie illegal. 

It seems unlikely, however, that a principle so fruitful, and so flexible 
amid changing industrial conditions, will fail to gain a foothold in Anglo- 
American law, even if it cuts across the grain of our whole legal growth. 
Yet even if it is adopted no cause of action need arise under the facts 
above stated. There has been much discussion as to when desire to 
injure another should render unlawful an act otherwise lawful.’ In so 
far as it is possible to generalize, it seems an ideal toward which the law 
might well develop to attach the consequence of illegality to any inten- 
tional injury whenever the desire to injure the plaintiff is predominant.® 
Yet in the case we are considering, the attention of the defendants is 
reasonably directed toward strengthening themselves economically; 
the loss to A. and D. is incidental only.* Whence, then, comes the ille- 
gality? The doctrine that it enters through the mysterious properties 
of the word “‘conspiracy,”’ which render combined action illegal where 
individual action would be lawful, has not much support in modern 
authority, the tendency being to recognize that combination is only 
materiai in that it increases the capacity for doing injury.”° Liability 





Parkinson v. Building & Trades’ Council, 154 Cal. 581, 603-604, 98 Pac. 1027, 1036. 
See Pottock, Torts, 8 ed., 21; 20 Harv. L. REv. 262; 26 id. 259. 

6 Nothing less than the whole common law can prove or disprove this statement. 
The following cases, however, are suggestive. Weaver v. Ward, Hob. 134; Fletcher 
v. Rylands, L. R. 1 Exch. 265, L. R. 3 H. L. 330; Brown ». Collins, 53 N. H. 442. 

7 See Allen v. Flood, [1898] A. C. 1, 92, 93, 125, 172, 173; Passaic Print Works ». 
Ely Walker Dry Goods Co., 105 Fed. 163, 166; May v. Wood, 172 Mass. 11, 14, 51 
N. E. 191, 192; Chesley v. King, 74 Me. 164, 172; 18 Harv. L. REV. 411; 201d. 451. Upon 
turning to the mental element we are met with a confusion in terms. The defendant 
makes certain physical motions with the expectation or hope that certain conse- 
quences will follow. Such consequences of a certain degree of remoteness are called 
his intention, while consequences one degree more remote have often been called his 
motive, but there is no sufficient agreement in the books on the application of these 
terms to render the distinction illuminating. 

8 This is more nearly the civil-law conception of “abuse of right” than a common- 
law tenet. Cf. authorities collected in Ames, CAsEs on Torts, 3 ed., 882 n., with 
those in n. 62 L. R. A. 683 ff. 

® Cf. “Le motif de leur (des ouvriers) conduite pouvait étre uniquement d’obéir 
aux réglements et de sauvegarder des intéréts de l’union ouvriére.”” Gauthier 2. 
Perrault, 6 Quebec Q. B. 65, 89. 

10 See Scott Stafford Opera Co. v. Minneapolis Musicians Ass’n, 118 Minn. 410, 
414, 415, 136 N. W. 1092, 1094; Macauley »v. Tierney, 19 R. I. 255, 264, 33 Atl. 1, 4; 
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is accordingly rested on some other theory. It is hard to see how the 
mere indirectness of the methods used has any significance per se. 
That may, however, be a strong indication that the defendant’s predom- 
inant state of mind is vindictive, which, as above suggested, should 
turn the balance against him." The less direct a boycott is, the less 
likely it is to be effective,” and if, for instance, the present scheme is 
not calculated to reach A., D. might well claim an injunction on the 
ground that he was being injured from mere spite. But no such claim 
could here be made, for A. is complaining because the method adopted 
is too effective. 

Any discussion of legislation aiming at the legality of the secondary 
boycott must not overlook the fact that psychologically the principle 
that intentional injury is primé facie actionable bears peculiarly hard on 
the defendant. It concentrates attention on the plaintiff’s wrong and 
makes it a matter of secondary consideration what overt act the de- 
fendant has done. The defendant may still justify, but he must con- 
vince a mind that has approached the problem from a starting point 
unfavorable to him. Furthermore, it is scarcely possible to deny that 
combinations of workmen have been treated more severely by the 
courts than combinations of traders or employers.’ ‘This is unjusti- 
fiable theoretically, and the advantage that waiting power generally 
gives capital in competition with labor does not render it more defensi- 
ble practically. If the law is not to assume closer supervision over the 
incidents of the industrial struggle through compulsory arbitration, to 
equalize the contest by withholding legal or equitable actions which in 
practice are chiefly serviceable to one side only seems most in conso- 
nance with the underlying spirit of the common law. 


THE DOCTRINE OF THE PRESUMPTION OF A Lost GRANT AS APPLIED 
AGAINST THE STATE. — In a suit in equity to confirm title, brought by a 
grantee from the state under a 1907 patent, the Supreme Court of Mis- 
sissippi recently held that a grant from the state to the defendant would 
be presumed from the latter’s peaceful and uninterrupted possession 
for over twenty years. Caruth v. Gillespie, 68 So. 927 (Miss.).1 The 


Lindsay & Co., Ltd. ». Mont. Fed. of Labor, 37 Mont. 264, 273, 96 Pac. 127, 130; 
Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598, 616; Sweeney v. Coote, (1906] 
1 Ir. Ch. 51, 109. 

1! The vindictive nature of the action in some cases has amply warranted enjoining 
it. Quinn v. Leathem, [1901] A. C. 495; Miller v. Collet, 32 New Zealand L. R. 994; 
Martell v. Victorian Coal Miners’ Ass’n, 25 Australian L. T. 40, 120. Cases are also 
to be distinguished where breach of contract is induced. Temperton v. Russel, [1893] 
1 Q. B. 715; Doremus v. Hennessy, 176 Ill. 608, 52 N. E. 924; Jackson v. Stonfield, 
137 Ind. 592, 36 N. E. 345, 37 N. E. 14. See New Jersey Ptg, Co. v. Cassidy, 63 N. J. 
Eq. 759, 763, 53 Atl. 230, 232. Violence is of course out of the question. Beck ». 
Ry. Teamsters’ Union, 118 Mich. 497, 77 N. W. 13. And fining one not affiliated 
with the defendants must generally be illegal. March ». Bricklayers’, etc. Union, 
63 Atl. 291, 79 Conn. 7. 

12 MITCHELL, ORGANIZED LABOR, 289. 

18 See Lewis in 44 Am. L. REG. (n. s.) 491-492; ‘‘ Report of Commission on Indus- 
trial Relations,” 135, 383; 28 Harv. L. REv. 697, n. 5. 

1 A more complete statement of the facts of this case will be found on p. 106 of this 
number. 
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law seems tolerably clear that the doctrine of the presumption of a lost 
grant will operate against the state as against an individual, even where 
the state is a party to the action.?* This is certainly true where, as in the 
principal case, the state is not itself bringing any action,’ and the two 
classes of cases would appear indistinguishable, since in the principal 
case, for instance, it is necessarily adjudicated that the state had in 
1907 no title which it could grant to the plaintiff. On the other hand, 
there is no doubt that where the Statute of Limitations is concerned, 
in a case of admittedly adverse possession, the old maxim of nullum 
tempus occurrit regi prevails and the state cannot be barred.‘ At first 
sight it seems strange that the doctrine of the presumption of a lost 
grant should operate against the state, while the Statute of Limitations 
cannot, for in almost all other circumstances the lost-grant doctrine and 
the operation of the statute are governed by similar principles and pro- 
duce precisely similar results. 

The doctrine of the presumption of a lost grant was developed by the 
courts to remedy the situation where incorporeal hereditaments, to 
which the statutes of limitation did not apply, had been enjoyed for a 
long period of time without interruption.’ Like so many novel doctrines 
of the law, it had its inception in the fictional form of a so-called pre- 
sumption of fact to be weighed by the jury under direction.® It rapidly 
developed into a true presumption of law — a rule which, under given 
conditions, bound the jury to a given verdict. And finally in 1881 the 
fiction was wholly discarded in England by the House of Lords and the 
presumption held to be no presumption at all but a positive rule of 
substantive law.’ This last step has also been taken by the majority 
of the courts in this country. Moreover, the doctrine of the presump- 


tion of a lost grant has generally been applied in its variations by strict 





2 United States v. Chavez, 175 U. S. 509. In State v. Dickinson, 129 Mich. 221» 
88 N. W. 621, the court intimated that the presumption might not apply without cor- 
roborating circumstances, such as the loss of many documents in the neighborhood. 

® Reed v. Earnhart, ro Ired. (N. C.) 516; Matthews v. Burton, 17 Gratt. (Va.) 
312; Crooker v. Pendleton, 23 Me. 339. In the latter case it is again suggested that 
some slight corroborating evidence may be necessary to raise the presumption. 

4 United States v. Hoar, 2 Mason (U. S.) 311; Lindsey »v. Miller’s Lessees, 6 Pet. 
(U. S.) 666. See Woop, Limitations, 3 ed., § 52; 15 Harv. L. Rev. 146. The doc- 
trine is based on the old notion that laches can never be attributed to the crown. See 
Co. Lit. 57 6. Its basis in reason is that the state is less qualified to act promptly 
than an individual. There is the further more modern consideration that the people 
should not be deprived of their property through the carelessness of state officials. 

5 Perhaps the clearest account of the development of this doctrine is to be found 
in the opinion of Cockburn, C. J., in Angus v. Dalton, 3 Q. B. D. 85, 103, showing 
how it arose to supplement the Statute of Limitations and then followed step bv step 
the analogy of the various statutes — changing its period with theirs from the indefi- 
nite limit beyond the memory of man to the twenty years finally established by the 
Statute of 21 Jac. 1, c. 16. See also 2 Trrrany, REAL PROPERTY, § 445. 

6 See J. B. Thayer in 3 Harv. L. REv. 141, 149. 

7 Dalton v. Angus, L. R. 6 App. Cas. 740. 

8 Tyler v. Wilkinson, 4 Mason (U. S.) 397, 402; Ward ». Warren, 82 N. Y. 265; 
Lehigh Valley R. R. v. McFarlan, 43 N. J. L. 605; Carmody ». Mulrooney, 87 Wis. 
552. See 2 GREENLEAF, EvIDENCE, 16 ed., § 539. Two North Carolina cases in 
successive years are worthy of close study in order to see how even in one year the 
court practically crossed the line between a real presumption and a rule of substantive 
law. Reed v. Earnhart, ro Ired. (N. C.) 516; Bullard v. Barksdale, 11 Ired. (N. C.) 
461. See also 2 WASHBURN, REAL PRopPERTY, 6 ed., § 1250. 
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analogy to the rules governing the acquisition of title.by adverse pos- 
session under the Statute of Limitations, although reaching a result 
inconsistent with its own logical origin.® The final point of similarity 
between the two doctrines is that fundamentally the same notion of 
public policy is responsible for them both — that long-continued peace- 
ful enjoyment of real property rights should not be disturbed.!° 

But although the doctrine of the presumption of a lost grant has de- 
veloped along exactly the same lines that govern the operation of the 
Statute of Limitations and has in substance merely supplemented the 
Statute in the case of incorporeal hereditaments, it may have retained 
its original function as a true presumption when applied to corporeal 
hereditaments." At all events, it is applied against the state as a true 
presumption.” The state, in other words, may always rebut the pre- 
sumption arising from undisturbed possession and show that the claim- 
ant actually never had title. Thus regarded, there is no reason why it 
should not apply against the state as against an individual.” It is a 
very different matter from absolutely divesting the state of its title by 
the Statute of Limitations, for an opportunity of curing the negligence 
of the state officials in bringing no action for twenty years is afforded 
by allowing the state to prove that as a matter of fact the claimant 
never had any real title. Moreover, as a rule of procedure merely, the 
lost-grant doctrine has a basis of reason, without being subject to criti- 
cism as judicial legislation. Long continued adverse possession raises 
a fair inference that the alleged owner would have brought an action if 
he had a right to do so, which may properly cast the burden on the 





® Perhaps the best example of this is found in the cases where during the use of the 
land or the easements the owner has been under some disability, such as infancy or 
insanity. The majority of cases hold that this period of disability cannot be sub- 
tracted from the time of enjoyment, onthe analogy of the interpretation of the Statute 
of Limitations. Tracy v. Atherton, 36 Vt. 503; Wallace v. Fletcher, 30 N. H. 434. 
But see conira, Lamb ». Crosland, 4 Rich. (S. C.) 536. Yet the disability shows clearly 
that the failure of the owner to interrupt was not due to his having no right to do so, 
and thus upsets completely the logical basis of the presumption. 

10 See Story, J., in Ricard v. Williams, 7 Wheat. (U. S.) 59, 109. ‘‘Presumptions 
of this nature are adopted from the general infirmity of human nature, the difficulty 
of preserving muniments of title, and the public policy of supporting long and unin- 

terrupted possessions.” Sentences of this sort can be found in almost every opinion 
dealing with either doctrine. 

11 It is impossible to determine this definitely one way or the other from the au- 
thorities, since all such cases would be decided simply under the Statute of Limitations. 
The only occasion when the question would be likely to arise is where the state is a party, 
and, as will be seen, the presumption is then treated as a true presumption anyway, 
for another reason, — namely, that the state is a party. It is conceivable that the 
question might also arise where the full statutory period had not yet run in the case 
of corporeal hereditaments. See Crooker v. Pendleton, supra, 23 Me. 339, 342; 4 
WicmoreE, EvmEnceE, § 2522. But in such a case the presumption would also of 
necessity have to be treated as a true one. 

#2 This may be seen from a careful consideration of the principal Mississippi case 
and from the cases cited in notes 2 and 3, supra. But see note 15, infra. Moreover, it 
was definitely held in Crane v. Reeder, 21 Mich. 24, 77, that the presumption would 
not arise where other facts clearly showed that there was no title behind the long 
possession. 

8 This point was again elaborately decided by the Circuit Court of Appeals last 
June in the case of the ea oO pagepant, Chesapeake & Delaware Canal Co. ». 
United States, 223 Fed. 926. 
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claimant to show that there was in fact no grant.“ The only difficulty 
in thus applying the doctrine as a true presumption, when the state is 
involved, is that for all other purposes it is treated as a conclusive rule 
of substantive law, and that it has become quite unnatural to regard it 
as anything else.” 


May THE LEGISLATURE, WITHOUT JUDICIAL REVIEW, PREVENT A 
REFERENDUM BY DECLARING Its Act WITHIN THE EMERGENCY Ex- 
CEPTION? — The frequent conflict between the judicial and legislative 
branches of government has been interestingly presented by a series of 
cases in Washington, all involving the same question in slightly dif- 
ferent phases.' .A recent amendment to the Washington constitution 
provided that no bills should take effect for ninety days, thereby giving 
an opportunity for a referendum, but excepting bills for certain emer- 
gency purposes from the operation of this provision.? Can the legisla- 
ture conclusively determine that a bill falls within this exception, or is 
its determination subject to judicial review? The Washington court 
exercised a power to review; other courts dealing with substantially 
similar provisions have differed as to the answer.’ 

Really two closely related questions are involved. Is it a political 
question to determine whether a bill properly falls within the excep- 
tion? Was it the intent of the people to vest the ultimate power as to 
this exception in the legislature or in the judiciary? If it is a political 





14 See 2 GREENLEAF, EVIDENCE, 16 ed., § 539 a. Where the owner has only a future 
estate the trespasser gets no easement if he does not injure the corpus of the estate. 
Wheaton v. Maple & Co., L. R. (1893) 3 Ch. 48. On the same reasoning no prescrip- 
tive right to ancient lights has been recognized in this country since it would be absurd 
to argue that because a man does not build a wall against his neighbor’s house he has 
no right to do so. Parker v. Foote, 19 Wend. (N. Y.) 308. 

16 See Reed v. Earnhart, ro Ired. (N. C.) 516, 518, supra n. 3, where the court, while 
actually applying the presumption of a lost grant against the state, admits that it ‘‘is 
not based upon the idea that one actually issued, but because public policy and ‘the 
quieting of titles’ make it necessary to act upon that presumption.” Likewise in 
Matthews v. Burton, 17 Gratt. (Va.) 312, 318, supra, where the state is involved, 
though the facts do not necessitate the presumptions being treated conclusively, the 
court says: “I think now we might go further and adopt this presumption as a con- 
clusion of law, and engraft it as a canon of the law of real property.” And again in 
Crooker v. Pendleton, 23 Me. 339, 342, supra, the court, though treating the pre- 
sumption as a true one, is led into saying: “The presumption is bottomed upon the 
same principle as the statute of limitations and is analogous to it.” 


1,State ex rel. Brislawn v. Meath, 147 Pac. 11; State ex rel. Blakeslee v. Clausen, 
148 Pac. 28; State ex rel. Case v. Howell, 147 Pac. 1159; State ex rel. Case v. Howell, 
147 Pac. 1162. 

2 Wasu. Const., Art. II, §1 (b). “The second power reserved by the people is 
the referendum, and it may be ordered on any act, bill, law or any part thereof passed 
by the legislature, except such laws as may be necessary for the immediate preserva- 
tion of the public peace, health or safety, support of the state government and its 
existing public institutions, . . . ” 

8 McClure v. Nye, 22 Cal. App. 248, 133 Pac. 1145. See Attorney-General ex rel. 
Barbour v. Lindsay, 178 Mich. 524, 145 N. W. 98, accord. Kadderly v. Portland, 44 
Ore. 118, 74 Pac. 710, 75 Pac. 222; Bennett Trust Co. v. Sengstacken, 58 Ore. 333, 
113 Pac. 863. Contra, State ex rel. Lavin v. Bacon, 14 S. D. 394, 85 N. W. 605. 
See also State ex rel. Arkansas Tax Commissioners ». Moore, 145 S. W. 199, 202, 
contra. 
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question, one of policy rather than law, then it is one which the legisla- 
ture is best qualified to handle; it is outside the ordinary scope of the 
judiciary, and presumably was intended to be finally decided by the 
legislature.* So if the question in the principal case were merely one of 
urgency it would clearly be political; ® but it involves more. It is rare 
to find a question which is entirely judicial or entirely political; there 
is no clearly defined line between the two. However desirable it may be, 
theoretically, to divide the question into its two elements, — leaving to 
the legislature the decision as to urgency and to the courts the inter- 
pretation of the clause to determine what bills fall within the excéption,® 
—in practice the two elements are so intermingled that it is necessary 
to leave the whole ultimate decision to one body or the other. The prob- 
lem is to balance the conflicting elements and determine into which 
class each question was intended to fall from its nature and surrounding 
circumstances; the court’s opinion of the advisability of one view or the 
other should not affect the answer except in so far as it has a bearing on 
determining the intent of the constitutional amendment. It is true 
that the policy of legislation and its necessity are primarily political 
questions, and as such should ordinarily be left to the legislature in the 
absence of strong opposing considerations. Legislation apparently 
unnecessary on its face may be of immediate necessity because of facts 
unknown to the courts. In any case, review by the courts will some- 
what hinder the freedom of legislative action. But nevertheless the 
Washington court seems right in holding this a judicial question. 
The purpose of the referendum amendment was to give to the voters a 
more effective control over legislation, and to limit the powers of the 
legislature to the fullest extent consistent with the safety of the state. 
The adoption of the amendment indicated a distrust of the legislature. 
It does not seem reasonable to suppose the emergency exception was to 
be so construed as to give the legislature the power to nullify the amend- 
ment;’ but this is the effect of holding it a pure political question, for 
then there is no ground on which the court can interfere no matter how 
outrageous that decision may be. Without assuming that the legislature 
would deliberately abuse that power, the constant tendency would un- 
doubtedly be toward an extension of the scope of the exception. The 
only check would be the accountability of the representatives at the polls, 
which the adoption of the referendum proves to have been deemed 
inadequate. But if the matter be held within the scope of judicial re- 
view, the natural tendency would be to construe narrowly this exception 





4 See United States v. Realty Co., 163 U. S. 427, 444; Pacific State Telephone & 
Telegraph Co. v. Oregon, 223 U. S. 118, 142. 

5 See Day Co. v. State, 68 Tex. 526, 543, 4. S. W. 865, 872. Under the constitu- 
tion certain formalities of enactment might be suspended if there was an emergency. 
The court refused to review the decision of the legislature that such an emergency 
existed. 

6 See the discussion of somewhat similar questions in regard to the police power, 
in Mugier v. Kansas, 123 U. S. 623, 661; Lake View v. Rose Hill Cemetery Co., 70 
Ill. r91, 195; Im re Morgan, 26 Col. 415, 424. 

7 “To what purpose are powers limited, and to what purpose is that limitation com- 
mitted to writing, if these limits may, at any time, be passed by those intended to be 
restrained.” Marbury v. Madison, 1 Cranch 137, 176. 
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to reserved power in the people, since both branches of the government 
would have to be satisfied that a given act falls within the excep- 
tion. Moreover, the judicial review should not prove unduly restric- 
tive, since the legislative body must be deemed to have acted constitu- 
tionally in all doubtful cases. It may be presumed that the courts will 
act wisely and liberally here as they have done in the somewhat similar 
case of legislation under the police power; and that the purpose of the 
emergency clause will not be endangered. Whether even such restric- 
tion on the legislature is advisable or not is another matter; if it is not, 
that is a reason for attacking the referendum amendment, but not for 
indirectly weakening it by giving it an interpretation it was not meant 
to bear. 

It is not possible to distinguish or discuss all the cases which present 
similar difficulties. But an excellent contrast is presented by the au- 
thorization given by Congress to the President to call out the militia 
whenever there shall be “imminent danger of invasion,” the exercise of 
which power has been held not subject to review by the courts.? There 
it may become a question of national life or death, and immediate un- 
hampered action may be imperative. The whole purpose of the power, 
and the efficiency of the militia, would be lost if each militiaman could 
demand a judicial review of the President’s orders. Further, it is a 
power which need rarely be exercised, and opinion as to the necessity 
for its exercise would seldom differ widely. Surely this is very different 
from the situation in the principal cases, where the frequent exercise of 


a broad power might well lead to its extended use as a device for avoid- 
ing a referendum. 


ENFORCEMENT BY INJUNCTION OF A STATUTORY RIGHT OF PERSON- 
ALITy. — A recent case in New York, which has attracted some popular 
interest, raises issues of much importance in the common-law system of 
legal and equitable rights and remedies. Woollcott v. Shubert, 154 N. Y. 
Supp. 643. A statute provides that discrimination between persons on 
the part of theater managers shall be a misdemeanor, and further pro- 
vides for a penalty recoverable in a private action by the person so in- 
jured. Plaintiff, a dramatic critic who had been excluded on the ground 
that his reviews were unfair, sought relief by injunction. Relief was re- 
fused on the ground that equity had no jurisdiction, and that in any 
case the remedy provided was adequate. 

The ground given by the court for denying its jurisdiction was that 
where a statute creates a new right, and gives a specific remedy, such 
remedy is exclusive. As a general rule of statutory construction, this 
cannot, it is submitted, be sustained on principle. It necessarily involves 
the conclusion that what the legislature intended was not to confer a 
right, and a corresponding remedy, but merely an alternative right at 
the option of the wrongdoer, — that is, a right to admission or to the 


8 Missouri, Kansas & Texas Ry. Co. v. May, 194 U. S. 267. See McClure v. Nye, 
22 Cal. App. 248, 251, 133 Pac. 1145, 1147; Attorney-General ex rel. Barbour 2. 
Lindsay, 178 Mich. 524, 540, 145 N. W. 98, 104. 

9 Martin v. Mott, 12 Wheat. (U. S.) 10. 
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penalty. This involves the same confusion of ideas that led to the 
theory that the promisee in a contract has only an alternative right to 
performance or damages.'! Just as the promisee’s right is not measured 
by the relatively ineffectual common-law remedy of damages, so a 
statutory right must be considered as distinct from the remedy provided.” 
Nor is the matter less clear on authority, for the courts have repeatedly 
held that equitable relief is available to protect a newly created right, 
despite the existence of a statutory remedy at law.* Unless the statutory 
remedy is clearly expressed to be exclusive, it seems that equity should 
apply its usual test of the adequacy of the legal remedy in the particular 
case.‘ 

The more general question is, therefore, presented, whether, in view 
of the nature of the right here involved, equity could take jurisdiction 
to enforce it. It seems tolerably clear that the statute was designed, 
not to confer on each member of the public a property right to admis- 
sion, but to protect individuals from the personal indignity of being dis- 
criminated against. True, this particular individual may be using his 
personal right in the furtherance of his business interests, but the 
nature of the right is not thereby altered. Hence the court might have 
rested on ‘the narrow ground that equity will not protect mere rights of 
personality ° as distinguished from property interests. This point was 
entirely overlooked, however, and the inference seems to be that an 
injunction would have been granted if the statutory remedy had not 
been adequate and exclusive. Such a result would have been most com- 
mendable. Modern courts, troubled by the historical narrowness of 
equity jurisdiction, have sought to do justice by liberally broadening the 
conception of property rights to an extent that would have surprised 
the early chancellors.6 In England the situation has been remedied 





1 See WILLISTON’s WALD’s PoLLock ON CONTRACTS, 202, n. (g). A short answer 
to this theory is, of course, that were it true, specific enforcement of a contract at 
equity would be impossible. 

2 See 1 Lewis’ SUTHERLAND ON STATUTORY CONSTRUCTION, 2 ed., 549. “‘A statu- 
tory right is to be distinguished from the remedy for its enforcement.” 

8 Cory v. Yarmouth, etc. Ry. Co., 3 Hare 593; Cooper v. Whittingham, 15 Ch.D. 
501; Beckford v. Hood, 7 Durn. & East 620; Letton v. Goodden, L. R. 2 Eq. 123; 
Stevens v. Clark, [1901] 1 Ch. 894; Norwood v. Dickey, 18 Ga. 528; ‘Hamilton & 
Milton Road Co. v. Raspberry, 13 Ont. 466. And see Dudley v. Mayhew, 3 N. Y. 
9, 15; Board of Commissioners v. Dickinson, 153 Ind. 682, 688, 53 N. E. 929, 931; 
Fajder v. Village of Aitkin, 87 Minn. 445, 447, 92 N. W. 332. 

4 Price v. Kramer, 4 Colo. 546; Board of Commissioners v. Dickinson, supra; 
Fajder v. Village of Aitkin, supra. In these cases relief was refused merely on the 
ground that the statutory remedy was adequate. And see Hickman »v. City of Kansas, 
120 Mo, 110, 118, 25 S. W. 225, 226. 

5 BispHAM, Equity, 5 ed., 584,n.2. “It is the rights of property, or rather, rights 
in property, that equity interferes to protect. A party is not entitled to a writ of 
injunction for a matter affecting his person.” And see Kerr, INJUNCTIONS, 1, 2. 

The tendency of courts to consider this as going to the jurisdiction rather than to 
their discretion seems unfortunate. The whole distinction has been abolished in 
England by the Judicature Act of 1873, § 25, subsection 8; and it has been much 
criticised in this country. See ABBOTT, JUSTICE AND THE MODERN LAw, 32. Never- 
theless, it must be considered as definitely settled in the American law to-day. 

6 Edison v. Edison Polyform Mfg. Co., 73 N. J. Eq. 136, 67 Atl. 392 (use of name 
enjoined); Itzkovitch ». Whitaker, 115 La. 479, 39 So. 499 (publication of picture 
enjoined); Woolsey v. Judd, 4 Duer 379 (publication of private letters enjoined). 
For isolated dicta which seem to cut loose from the old rule entirely, see Schuyler 2. 
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by statute, and it is high time that the preventive jurisdiction of equity 
be extended in this country. 

If the jurisdictional difficulty be surmounted in the principal case, 
an injunction was clearly warranted. In the first place, the legal remedy 
was substantially inadequate. However reasonable the amount of the 
penalty might be in general as compensation, in the plaintiff’s particu- 
lar case, his business being impaired, no amount of money save an in- 
come approximating his loss in earning power would do practical jus- 
tice. It is conceivable that a hostile theatrical corporation might, by 
a course of systematic exclusion, entirely ruin him professionally; and 
certainly the recovery of the statutory penalty would be a trifling recom- 
pense. Furthermore, a most important circumstance to be considered 
by a court in determining its discretion in such a case is the manner 
in which the public interest in free criticism is involved. That the public 
concern is always a strong element to be weighed by equity in coming 
to a decision’ is demonstrated by the positive manner in which decrees 
have been given ° and refused ® largely upon that ground. And surely 
there is scarcely a more pointed application of the principle than that 
here presented. For the wrongful coercion of free speech and opinion, 
even in such a relatively unimportant matter as theatrical reviews, 
strikes directly at the public’s legitimate interest in unobstructed and 
unbiased dissemination of information. 

If on the other hand the plaintiff was in fact wrongfully using his 
position to make malicious and unfair comment on the defendant, to 
the detriment of the latter’s business, though he might not be liable for 
defamation at law, nevertheless his position might be so far from equi- 
table that the court would be justified in washing its hands of the affair 
and remitting him to his remedy at law. 


Is THE INCIDENCE OF THE BURDEN oF Proor A MATTER OF SuB- 
STANTIVE OR PROCEDURAL LAw? — The Supreme Court of the United 
States has recently decided that the federal rule establishing contribu- 
tory negligence as an affirmative defence must apply in suits arising under 
the Federal Employers’ Liability Act, even though the /ex fori requires 
the plaintiff to show his own freedom from fault. By virtue of the 
Conformity Act, federal courts would follow the local practice in matters 
of procedure,! though the action is brought under a federal statute. 
“But it is a misnomer,” maintains the court, “to say that the question 
as to the burden of proof is a mere matter of state procedure. For, in 
Vermont, and in a few other states, proof of plaintiff’s freedom from fault 
is a part of the very substance of his case.” Central Vermont Ry. Co. v. 
White, 238 U. S. 507. The same question has arisen in another 
Curtis, 147 N. Y. 434, 42 N. E. 22, 24; Ex parte Warfield, 40 Tex. Crim. R. 413, 421. 
50 S. W. 933, 935; Norwood v. Dickey, 18 Ga. 528. 

7 See Union Pac. Ry. Co. v. Chicago, etc. Ry. Co., 163 U. S. 564, 603. “Consid- 
erations of the interest of the public must be given due weight by a court of equity.” 


8 Parrott v. Atlantic & N. C. R. Co., 165 N. C. 295, 53 S. E. 432. 
® Conger v. New York, W. S. & B. R. Co., 120 N. Y. 29, 23 N. E. 983. 


11 U.S. Comp. Stat. 1913, § 1537, p. 657. 
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connection in New York, where it was decided that since the incidence 
of the burden of proof ? is only a matter of procedure and statutes chang- 
ing remedial law may act retrospectively,’ a legislative enactment shifting 
it shall apply in the trial of a cause of action that arose before the statute 
was passed. Sackheim v. Piqueron, 109 N. E. 109.4 Though the latter 
decision seems to represent the weight of authority,' the important con- 
flict of opinion illustrates the obscurity of the line between substantive 
and adjective law. 

To define substantive rights in terms of all their component elements 
is impracticable, for such rights are acquired only when a number of 
conditions are satisfied. In an action for negligent injury, for example, 
the plaintiff ordinarily has a primé facie right to recover when he has 
pleaded and proved that the defendant acted carelessly toward him, 
thereby causing injury, but the defendant may show that despite these 
circumstances the alleged right never accrued, because of the presence 
of other conditions, such as the plaintiff’s assumption of risk, or his own 
contributory negligence.® Likewise, in a suit for breach of contract, 
proof of mutual promises and a breach by the defendant will make out 
a prima facie case, yet if the defendant can show the further elements of 
fraud, or coverture, there is no right of recovery.’ From this it is ap- 
parent that a change in the legal relationship between two parties, 
whereby one obtains a right against the other, can be defined completely 
only in terms of the interplay of many circumstances. What elements 
the plaintiff must allege and prove in an action to assert his right, and 
what are left to the defendant as affirmative defences, is solely a matter 
of fairness between the parties and of expediency in adjudicating rights.*® 
The number and importance of the factors that determine the rights of 


the parties remains the same, whether one or the other must prove the 
presence or absence of those factors.® Clearly, if a restrospective statute 
enacted that contributory negligence should not bar recovery, the sub- 
stantive rights would be affected, for a liability would thereby be im- 
posed which did not before exist. But shifting the burden of proof, how- 
ever important it may be to the parties in a particular case,!° simply 





2 Throughout this discussion the phrase “burden of proof” is used in the sense of 
establishing a preponderance of evidence. For a treatment of the different meanings, 
see THAYER, PRELIMINARY TREATISE ON EVIDENCE, ch. 9. 

v* Peace v. Wilson, 186 N. Y. 403, 79 N. E. 329; Edelstein v. Carlile, 33 Colo. 54, 78 Pac. 
680; Willard v. Harvey, 24 N. H. 344; Lawrence Ry. Co. v. Commissioners of Mahon- 
ing Co., 35 Oh. St. 1; De Cordova v. Galveston, 4 Tex. 470; Hubbard v. New York, 
N. H. & H. R. Co., 70 Conn. 563, 40 Atl. 533; Chicago & Western Indiana Ry. Co. ». 
Guthrie, 192 Ill. 579, 61 N. E. 658; Lanev. White, 140 Pa. St. 99, 21 Atl. 437. 2 Lewis’ 
SUTHERLAND, STATUTORY INTERPRETATION, 2 ed., §§ 674, 1225. 

4 For a more complete statement of these cases, see RECENT CASES, p. 98. 

5 Wallace v. Western N. C. R. Co., 104 N. C. 442, 10S. E. 552; Southern Indiana 
Ry. Co. v. Peyton, 157 Ind. 690, 61 N. E. 722. 2 WHARTON, ConFLictT oF Laws, 3 ed., 
1107. 

6 In jurisdictions where contributory negligence is an affirmative defence. 

7 See LANGDELL, Equity PLEADING, § 109, pp. 123-126. 

8 [bid., p. 124. 

® “The statute before us does not in any manner excuse or relieve the plaintiff from 
the consequences of contributory negligence long recognized by law, nor make the pres- 
ence of concurrent fault less effective to the defendant in escaping liability.” Southern 
Indiana Ry. Co. »v. Peyton, 157 Ind. 690, 693, 61 N. E. 722, 723. 

10 “The rule springing from such legislation seems to be that litigants must prose- 
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reapportions the evidential tasks involved in presenting the whole case. 
The substance of the controversy is unchanged. No doubt one source 
of confusion in this subject is the tendency to mistake for matters of 
substantive right certain methods of procedure which are guaranteed by 
the Constitution against the operation of retrospective legislation. Thus, 
for instance, retrospective legislation abolishing trial by jury ™ in crim- 
inal cases is held void under the ex post facto clause, because the change, 
it was said, “took from the accused a right that was regarded, at the 
time of the adoption of the Constitution, as vital for the protection of 
life and liberty, and which he enjoyed at the time of the commission 
of the crime charged against him.” ” Likewise, a similar statute dimin- 
ishing the amount of proof necessary to convict can have no retroactive 
effect.% It might erroneously be inferred from this that other rules of 
procedure — including those regarding the incidence of the burden of 
proof — are of the substance of a party’s case. These decisions, how- 
ever, do not rest on any distinction between substantive and procedural 
law, but depend merely on whether a change in procedure has under- 
mined constitutional rights. 





RECENT CASES 


BANkKRuptTcy — DISCHARGE — DEBTS NOT AFFECTED — DEBTS OMITTED 
FROM SCHEDULES — KNOWLEDGE OF PROCEEDINGS IN BANKRUPTCY. — The 
defendant, a bankrupt, failed to schedule a debt owed to the plaintiff. A 
stranger to both parties told the plaintiff that the defendant had gone into 
bankruptcy at a time when the former might have availed himself of the rights 
and privileges of other creditors. Held, that this knowledge is not sufficient, 
under § 17 a, of the Bankruptcy Act, to bar his claim. Wheeler v. Newton, 
154 N. Y. Supp. 431 (Sup. Ct. App. Div.). 

Under the Bankruptcy Act of 1867, the claim of a creditor was barred by 
the discharge of the bankrupt irrespective of the scheduling of his claim or of 
his receipt of notice or knowledge of the proceedings. Platt v. Parker, 13 
N. B.R. 14; Lamb v. Brown, Fed. Cas., No. 8011. In the Act of 1808, the 
harshness of this rule was relieved by the exception of unscheduled debts 
from the operation of the discharge. 30 U.S. Stat. 550, § 17 a (3); ‘COLLIER, 





cute or defend in the manner prescribed at the time the suit is entered, without reference 
to when the cause of action accrued, or the character of previously existing forms of 
procedure, though it may turn out that present modes are less advantageous to one 
of the parties.” Southern Indiana Ry. Co. v. Peyton, 157 Ind. 690, 693, 61 N. E. 722, 
723. 

11 Tt is clear that the intrinsic elements of a legal controversy remain the same 
whether tried before a jury or before a judge, just as they remain unchanged whether 
the plaintiff or the defendant has the burden of proving a particular element. 

2 State ex rel. Sherburne v. Baker, 50 La. Ann. 1247, 24 So. 240. 

“The difficulty is not so much as to the soundness of the general rule that an ac- 
cused has no vested right in particular modes of procedure, as in determining whether 
particular statutes by their operation take from an accused any right that was re- 
garded, at the time of the adoption of the Constitution, as vital for the protection of 
life and liberty, and which he enjoyed at the time of the commission of the crime 
charged against him.” Thompson v. Utah, 170 U.S. 343, 352. CooLey, TREATISE 
ON CONSTITUTIONAL LrmITATIONS, 6 ed., 326. 

18 See Duncan v. Missouri, 152 U. S. 377, 382. 
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BANKRUPTCY, 3 ed., 197. Consequently, the interpretation of the section, re- 
lating to the knowledge required to make the discharge operative does not de- 
pend, as the court in the principal case intimated, upon any question of the 
taking of property without due process of law. Courts have been liberal in 
their treatment of the knowledge sufficient to bar the claim. Neither need it 
be equivalent to the notice required by § 58 a of the Bankruptcy Act, nor is 
the source of the knowledge material, for knowledge gained through the read- 
ing of a newspaper or through conversation with the bankrupt has been held 
sufficient. Morrison v. Vaughan, 104 N. Y. Supp. 169; Jones v. Walter, 115 
Ky. 560; Kaufman v. Schreier, 108 N. Y. App. Div. 298. It is well for the 
court to require knowledge upon which the creditor can reasonably rely. And 
the knowledge should be obtained in time to give the creditor opportunity to 
avail himself of the rights and privileges accorded to other creditors under the 
statute. Birkett v. Columbia Bank, 195 U.S. 345, 350. In the principal case 
the facts seem sufficient to have filled such requirements so as to bar the 
claim. 


BURDEN OF PRooF — WHETHER A MATTER OF PROCEDURE OR SUBSTANTIVE 
Law — STATUTORY SHIFT OF THE BURDEN AS TO CONTRIBUTORY NEGLI- 
GENCE. — In a suit for the negligent killing of plaintiffi’s intestate, brought 
under the Federal Employers’ Liability Act, the defendant contended that, under 
the Conformity Act, the state rule of procedure should be followed, thereby 
placing on the plaintiff the burden of proving that the intestate was not con- 
tributorily negligent. The court refused so to charge. Held, that the charge 
was properly refused. Central Vermont Ry. v. White, 238 U.S. 507. 

In a suit for the negligent killing of the plaintiff’s intestate the defendant 
contended that since the death of the intestate occurred before the enactment 
of the Code of Civil Procedure which placed the burden of proving the plain- 
tiff’s contributory negligence on the defendant, the new provision would not 
apply, although in force at the time of the trial. The trial court so ruled. 
Held, that the ruling was error. Sackheim v. Piqueron, 109 N. E. 109 (N. Y.) 

See p. 95 in this issue of the Review for a discussion of the principle in- 
volved in these cases. 


Conriict or Laws — ExTENT OF GOVERNMENTAL POWER — LAw Gov- 
ERNING THE INTERPRETATION OF THE By-LAWS OF A FOREIGN CORPORATION. 
— The plaintiff took out a policy of insurance in a Massachusetts beneficiary 
corporation, through a branch lodge in New York. He agreed to be bound 
by the by-laws as then in force or as changed. The by-laws were changed and 
this change upheld as valid by the Massachusetts Supreme Court. He now 
brings action on the policy in New York. Held, that the validity of the change 
must be governed by the Massachusetts decision. Supreme Council of Royal 
Arcanum v. Green, 35 Sup. Ct. Rep. 724. 

The determination of the powers of a foreign corporation and the interpreta- 
tion of its rules are controlled by the law of the domicile of the corporation. 
Gaines v. Supreme Council of the Royal Arcanum, 140 Fed. 978; Larkin v. 
Knights of Columbus, 188 Mass. 22, 73 N. E. 850; Warner v. Delbridge Co., 
110 Mich. 590, 68 N. W. 283. In accord with this principle, the nature and 
the extent of the shareholder’s liability for the debts of the corporation are 
governed by the law of the incorporating state. Selig v. Hamilton, 234 U. S. 
652; Converse v. Hamilton, 224 U. S. 243; Howarth v. Lombard, 175 Mass. 
570, 50 N. E. 888. See 23 Harv. L. Rev. 37. Again, liens may be declared on 
stock by valid regulations of the incorporating sovereign. Hudson River Pulp 
& Paper Co. v. Warner & Co., 99 Fed. 187; Warner v. Delbridge Co., supra. 
It has even been held that contracts made with a foreign corporation are sub- 
ject to the legislation of the foreign government affecting that corporation’s 
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obligations and powers. Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527. 
See 28 Harv. L. REv. 797. It follows that the validity of changes in the by- 
laws of the corporation should be governed by the laws of the state which in- 
corporated it. 


CONSIDERATION — WHAT CONSTITUTES CONSIDERATION — CONSIDERATION 
MOvING TO PROMISOR FROM THIRD PERSON. — The plaintiff, a manufacturer, 
sold goods to a jobber who agreed not to resell below fixed prices and to obtain 
similar price-maintenance agreements from those to whom he sold. The job- 
ber obtained such an agreement from the defendant and gave the considera- 
tion therefor. The plaintiff now brings an action for breach of this agreement. 
For the purposes of the decision the House of Lords assumed that the promise 
ran direct to the plaintiff, as undisclosed principal, but that he gave no con- 
sideration for it. Held, that the plaintiff may not recover. Dunlop Pneumatic 
Tyre Co. v. Selfridge & Co., [1915] A. C. 847. 

From an early date English courts have consistently refused a right of ac- 
tion to the beneficiary in either the debtor-creditor or sole beneficiary type of 
contracts for the benefit of a third ‘party. Bourne v. Mason, 1 Vent. 6; 
Tweddle v. Atkinson, 1 B. & S. 393. In these cases the real difficulty with the 
plaintiff’s position is that no promise was made to him. See 22 Harv. L. 
REV. 223. However the courts almost invariably go on the ground that the 
plaintiff is a stranger to the consideration. This view is due to the influence 
of the history of the action of assumpsit, as it originated in an action of de- 
ceit in which the plaintiff recovered damages for the defendant’s having caused 
him to part with value on a false promise. To-day the cause of action no longer 
consists in a tort but in the breach of a promise for which the defendant re- 
ceived consideration. Under this view there is no difficulty in letting a plain- 
tiff sue on a promise made to him for which a third party furnished the con- 
sideration. Hamilton v. Hamilton, 127 N. Y. App. Div. 871, 112 N. Y. Supp. 
to. See 25 Harv. L. REv. 187. This result is generally reached in America 
even in jurisdictions rejecting Lawrence v. Fox. Palmer Savings Bank v. In- 
surance Co. of North America, 166 Mass. 189, 44 N. E. 211. The same course 
would be open to English courts did they not fail to distinguish a plaintiff 
who is a true promisee though he gave no consideration, from the plaintiff 
who is a stranger to both consideration and promise. The decision of the 
House of Lords in the principal case has definitely closed the door upon this 
distinction in England. 


CONSTITUTIONAL LAW — TRIAL BY JuRY— CHANGE oF JupGEs DuRING 
TRIAL — WAIVER OF USUAL PROCEDURE. — The defendant, Freeman, was 
indicted with others for conspiring to defraud by the use of the United States 
mails. After the trial had proceeded for eight weeks, Judge Hough, who was 
presiding, became critically ill, and by the consent of all parties, Judge Mayer 
took his place for the remainder of the trial, familiarizing himself with the 
proceedings by reading the record. The defendant was convicted, and ap- 
pealed, on the ground that the change of judges was a violation of his con- 
stitutional rights. Held, that the judgment must be reversed. Freeman v. 
United States (not yet reported). 

For a discussion of the principles, see NOTES, p. 83. 


CONTRIBUTORY NEGLIGENCE — ImMPUTED NEGLIGENCE — NEGLIGENCE OF 
HUSBAND IN CHARGE OF CuHItp ImPpuUTED TO WIFE IN RECOVERY UNDER 
DeatH Statute. — The child of the plaintiff was killed by the concurrent 
negligence of the defendant and the plaintiff’s husband, who had charge of 
the child, and was killed at the same time. The plaintiff now sues for the 
death of her child under a death statute giving a direct right of action to 
parents. Held, that the marital relation imputes the negligence of the hus- 
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band to the plaintiff in bar of recovery. Darbrinsky v. Pennsylvania Co., 
94 Atl. 269 (Pa.). 

It is disputed whether the contributory negligence of a beneficiary will 
defeat the recovery under a death statute by the administrator for the es- 
tate. McKay v. Syracuse Rapid Transit Ry. Co., 208 N. Y. 359, 101 N. E. 
885. Contra, Richmond, etc. R. Co. v. Martin’s Adm’r, 102 Va. 201, 45 S. E. 
894. It is clear, however, that a negligent beneficiary cannot recover in his 
own right. Indianapolis Street Ry. Co. v. Antrobus, 33 Ind. App. 663, 71 N. E. 
971; Johnson v. Reading City Ry. Co., 160 Pa. St. 647, 28 Atl. 1001. There- 
fore, if the negligence of the dead husband can be imputed to the plaintiff in 
the principal case, she is properly barred.. But negligence can ordinarily be 
imputed only with agency or, as some courts add, such an identity of interest 
as certain family relations create. See Little v. Hackeit,.116 U. S. 366, 371. 
Now the marital relation does not create an agency to take care of the chil- 
dren. Macdonald v. O'Reilly, 45 Ore. 589, 78 Pac. 753. Again, the wife’s 
estate has become under the modern law so distinct from that of her husband 
that to-day the identity of interest on which the imputation was rested no 
longer exists. Louisville, etc. Co. v. Creek, 130 Ind. 139, 290 N. E. 481. See 
Phillips v. Denver City Tramway Co., 53 Col. 458, 468, 128 Pac. 460, 464. 
Hence, especially when, as in the principal case, all chance of the action being 
a roundabout recovery by the husband, is destroyed by his death, it seems 
unfortunate that his negligence should be imputed to his innocent wife. 


CrmInAL LAw — Consprracy — PARTICIPATION OF DETECTIVES. — The 
defendants were indicted under U. S. Comp. Stats. 1913, § 10201, for con- 
spiring to bring Chinese into the United States unlawfully. Government de- 
tectives had suggested and urged the conspiracy, promising governmental 
protection, in order to place the principal defendant in a position where to 
avoid prosecution he could be forced to disclose the suspected criminal acts 
of other Chinese. Held, that a conviction is improper. Woo Wai v. United 


States, 223 Fed. 412 (C. C. A., oth Circ.). 

An attempt to commit a crime is indictable even though it was impossible to 
consummate the crime because of an unknown circumstance. Commonwealth 
v. Kennedy, 170 Mass. 18, 48 N. E. 770; People v. Gardner, 144 N. Y. 110, 
38 N. E. 1003. See CLARK, CRIMINAL LAw, 2 ed., 130; Beale, “Criminal At- 
tempts,” 16 Harv. L. REV. 491, 496. In this respect a statutory conspiracy to 
commit a crime seems analogous to an attempt. Thus the acts of the defendant 
in the principal case are clearly an indictable offence. But the trend of author- 
ity seems to be toward allowing the defendant, in a case where the crime is first 
suggested and planned by a government agent, to set that fact up as a bar to 
conviction. Woodworth v. State, 20 Tex. App. 375. See United States v. Adams, 
59 Fed. 674, 676. See 18 Harv. L. Rev. 65. However, it is submitted that 
instigation and encouragement by a detective cannot excuse a defendant who 
has committed an offence against the state. If it is desired to put a whole- 
some check on the unfortunate practices of unscrupulous detectives, it is 
better to forbid such practices by statute rather than to entertain a doctrine 
that would permit a man to commit murder with impunity provided the act 
were suggested and encouraged by a detective. 


Divorce — Atmmony — RIGHT OF PERSONAL REPRESENTATIVE OF DE- 
CEASED WIFE TO RECOVER FOR ARREARS. — In an action for arrears of alimony 
against the estate of her deceased husband, the widow died at the determina- 
tion of the appeal in the Appellate Division. Held, that her executor may be 
substituted in her place. Van Ness v. Ransom, tog N. E. 593 (N. Y.). 

Alimony represents in concrete form the husband’s duty to support his 
wife. Originally it was allowed only in cases of divorce a mensa et thoro, since 
a divorce a vinculis was never granted except for causes arising before the 
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marriage. See Miller v. Clark, 23 Ind. 370, 376. ‘As the marriage relation still 
exists after the wife’s death, even arrears of alimony are not collectible, for 
they then belong to her husband. Stones v. Cooke, 8 Sim. 321 n. Cf. Clark 
v. Clark, 6 W. & S. (Pa.) 85. However, the wife’s personal representative might 
recover for the benefit of her creditors for necessaries. Clark v. Clark, supra; 
Bouslough v. Bouslough, 68 Pa. St. 495. Again, when the amount is settled 
by the court and is due, the wife has no longer merely a right to alimony but 
something very closely resembling a judgment debt. Gerrein’s Adm’r v. Michie, 
122 Ky. 250, 91 S. W. 252; Howard v. Howard, 15 Mass. 196. See Coffman v. 
Finney, 65 Oh. St. 61, 61 N. E. 155. Cf. Carr v. Risher, 119 N. Y. 117, 23 N. E. 
296. Then, however, it is treated as a personal right in that it is neither as- 
signable, attachable, nor subject to a lien. Fournier v. Clutton, 146 Mich. 208, 
109 N. W. 425; Lynde v. Lynde, 64 N. J. Eq. 736, 52 Atl. 694; Romaine v. 
Chauncey, 129 N. Y. 566, 29 N. E. 826; West v. Washburn, 153 N. Y. App. 
Div. 460, 138 N. Y. Supp. 230; Matter of Bolles, 78 N. Y. App. Div. 180, 79 
N. Y. Supp. 530. But the principal case is in accord with the weight of Amer- 
ican authority in holding that a decree for alimony is personal only in the 
sense that the wife cannot divert it to other uses than for her maintenance. 
Miller v. Clark, supra; Gerrein’s Adm’r v. Michie, supra. See Dinet v. Eigen- 
mann, 80 Ill. 274, 279; Coffman v. Finney, supra. Contra, Faversham v. Faver- 
sham, 161 N. Y. App. Div. 521, 146 N. Y. Supp. 569. 


Equity — WAsTE — RicHt OF HOLDER OF JNTERESSE TERMINI TO PRo- 
TECTION BY INJUNCTION. — The owner of an interesse termini brought a bill 
in equity to restrain the vacating tenant from removing a garage on the 
leased premises. Held, that an injunction will be granted. Evans v. Prince’s 
Bay Oyster Co., 154 N. Y. Supp. 279. 

The common-law action of waste was available only to the immediate estate 
of inheritance, and an action on the case in the nature of waste might be 
brought by the reversioner or remainderman for life or years. Note to Greene 
v. Cole, 2 Wms. Saunders 252 a; but see Ames, CASES oN Equity, 468 n. 1. 
But relief by injunction is of much wider application, equity having protected 
such remote interests as contingent remainders, estates of trustees to preserve 
contingent interests, interests of infants en ventre sa mére, executory devises, 
and future charges on realty. Watson v. Wolff-Goldman R. Co., 95 Ark. 18, 
128 S. W. 581; Gordon v. Lowther, 75 N. C. 193; Williams v. Duke of Bolton, 
3 P. Wms. 268 n.; Lutterel’s Case, Prec. in Ch. 50; Robinson v. Litton, 3 Atk. 
209; Turner v. Wright, 2 DeG. F. & J. 234; Dawson v. Tremaine, 93 Mich. 
320. And even the inchoate right of dower has been protected. Brown v. 
Brown, 94 S. C. 492, 78 S. E. 447. Contra, Rumsey v. Sullivan, 150 N. Y. 
Supp. 287. See 28 Harv. L. Rev. 615. Hence the court seems fully justified 
in protecting such a substantial interest as that held by an incoming tenant. 
Palmer v. Young, 108 Ill. App. 252. 


EVIDENCE — LEGISLATIVE RECORDS — ADMISSIBILITY OF PAROL EVIDENCE 
TO CONTRADICT THE RECORD. —In a petition for a mandamus to compel 
the publication of a certain bill, among the acts of the legislature, the plain- 
tiff offered oral evidence to prove that before the governor vetoed the bill, 
he signed it with intent to approve it. Held, that the evidence is not admissi- 
ble. Arkansas State Fair Association v. Hodges, 178 S. W. 936 (Ark.). 

As parol evidence as to legislative proceedings is untrustworthy, and as it 
is essential that the validity and wording of statutes be absolutely certain, 
it is a general rule that in an action concerning a statute, parol evidence is not 
admissible to contradict the record. Attorney-General v. Rice, 64 Mich. 38s, 
31 N. W. 203; Wade v. Atlantic Lumber Co., 51 Fla. 638, 41 So. 72; State v. 
Armour Packing Co., 135 N. C. 62, 47 S. E. 411. See 2 WIGMORE, EVIDENCE, 
§ 1350 (3). However, when a bill has left the legislature, as it is dealt with 
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wholly in private and by individuals, the argument as to the untrustworthy 
nature of parol evidence fails. Again, there are not the safeguards against 
fraud and mistake which the very number of the legislature affords, while the 
chances of mishandling are greatly increased. Hence it is submitted that the 
public policy in favor of stability is overborne by the desirability of making 
it possible to remedy a negligent or fraudulent thwarting of the legislative 
will by individuals beyond the supervision of that body. Still the weight of 
authority supports the principal case. Weeks v. Smith, 81 Me. 538, 18 Atl. 
325. See People v. McCullough, 210 Ill. 488, 510, 71 N. E. 602, 609. 


EVIDENCE — TESTIMONY GIVEN AT FORMER TRIAL — ADMISSIBILITY AFTER 
MARRIAGE OF WITNESS WITH DEFENDANT. — In a trial for manslaughter, the 
former testimony of a woman who since the first trial had been disqualified by 
marriage with the defendant, was excluded. Held, that the exclusion was cor- 
rect. Langham v. Stale, 68 So. 504 (Ala.) 

As a general rule, former testimony is admissible as an exception to the Hear- 
say Rule when it has become unfeasibl e to secure the presence in court of the 
witness. People v. Elliott, 172 N. Y. 146, 64 N. E. 837; State v. Wheat, 111 La. 
860, 35 So. 955; United States v. Reynolds, 1 Utah 319, 98 U.S. 145. The prin- 
ciple of this exception would make former testimony admissible in all cases 
where the witness, although capable of attendance in court, has been rendered 
incompetent, unless the incompetence were of such a nature as to cast suspicion 
upon the former testimony, é. g., conviction for an infamous crime. See 2 Wic- 
MORE, EvIDENCE, § 1402. Cf. Le Baron v. Crombie, 14 Mass. 233. As yet, the 
principle has only been applied when the incompetence is for interest or mental 
incapacity. Wafer v. Hemken, 9 Rob. (La.) 203. See Walkup v. Common- 
wealth, 14 Ky. L. R. 337, 338, 20S. W. 221, 222. See 2 WIGMORE, EVIDENCE, 
§§ 1408, 1409. Cf. Gold v. Eddy, 1 Mass. 1. Nevertheless, where the absence 
or incompetence has been caused by the proponent, the former testimony 
should be excluded on account of the danger of allowing the proponent to 
substitute it for direct evidence. When, however, the act of the proponent is 
as free from the suspicion of ulterior motives as marriage, this danger seems 
negligible and an inadequate ground for refusing the former testimony. 


INJUNCTION — Acts ENJOINED — INTEREST OF PERSONALITY CREATED BY 
STATUTE — EXCLUSIVENESS OF STATUTORY REMEDY. — Plaintiff, a dramatic 
critic in New York City, was excluded from defendant’s theaters, and threat- 
ened with future exclusion, on the ground of unfair criticism. A New York 
statute provides that all persons are entitled to equal accommodations in 
theaters and other places of amusement, and makes discrimination by theater 
managers a misdemeanor, further providing that a party aggrieved may have 
a civil action to recover a penalty. Plaintiff asked that defendant be enjoined 
from violating this statute. Held, that an injunction will not be granted. 
W oollcott v. Shubert, 154 N. Y. Supp. 643. 

For a discussion of this case, see NOTES, p. 93. 


INSURANCE — RE-INSURANCE— LIABILITY OF RE-INSURER WHEN INSURER 
Compromises. — The plaintiff, the insurer of a ship, re-insured the risk 
with the defendant. After loss, the plaintiff compromised with the shipowner 
for less than the insured value of the ship. He now sues the defendant for 
the full amount of the re-insurance policy. Held, that he can recover only the 
actual amount paid by him to the insured. British, etc. Ins. Co. v. Duder, 31 
T. L. R. 361. 

It is generally held that the re-insured can recover before any payment has 
been made to the insured, and that then subsequent events cannot alter his 
liability. Hone v. Mutual, etc. Ins. Co., 1 Sandf. (N. Y.) 137. In the light of 
this, courts have generally said that re-insurance is indemnity against the 
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liability as distinct from the loss of the re-insured, and have allowed a recov- 
ery by the re-insured of an amount in excess of that paid by him to the insured. 
Allemania Ins. Co. v. Fireman’s Ins. Co., 209 U. S. 326, 332. See British, etc. 
Ins. Co. v. Duder, [1914] 3 K. B. 835, 839 (overruled by the principal case). 
This result is almost universally adopted in case the re-insured becomes in- 
solvent. See 28 Harv. L. Rev. '302. Many courts and writers, reasoning 
from these cases, support a recovery in excess of indemnity paid when the re- 
insured is solvent. Hagle Ins. Co. v. Lafayette Ins. Co., 9 Ind. 443; Cass County 
v. Mercantile, etc. Ins. Co., 188 Mo. 1; Grant v. American Central Ins. Co., 68 
Mo. 503. See ARNOULD, MARINE INSURANCE, 9 ed., 323. Such a result enables 
the re-insured to make a profit, an idea abhorrent to the fundamental concep- 
tion of insurance law that the contract is one of indemnity only, and in this 
respect re-insurance is the same as primitive insurance. See Porter, INSuR- 
ANCE, 3 ed., 259; ARNOULD, MARINE INSURANCE, 9 ed., 323. Nor is there, as 
in the case of insolvency, any danger of a multiplicity of suits. See 28 Harv. 
L. REv. 302; 15 id. 866; Philadelphia, etc. Ins. Co. v. Fame Ins. Co., 9 Phila. 
292. But even the courts which have adopted the result of the principal case 
have failed to observe the distinction created by insolvency and have apparently 
believed that the result was contrary to the great weight of authority. J/li- 
nots, etc. Ins. Co. v. Andes Ins. Co., 67 Ill. 362; Ins. Co. v. Ins. Co., 38 Oh. St. 
11; Delaware Ins. Co. v. Quaker City Ins. Co., 3 Grant (Pa.) 71. 


JupcEs — DISQUALIFICATION — PECUNIARY INTEREST — SUBORDINATION 
OF THE RULE TO NEceEssity. — A judge of a state Supreme Court brings a 
writ in that court for a mandamus to compel the state auditor to issue a war- 
rant for fifty dollars in pursuance of a state statute providing that where a 
judge of the Supreme Court changed his residence to the state capital, he 
should be paid fifty dollars per month additional, in consideration of increased 
expenses. The auditor objected that, as the judges of the Supreme Court were 
pecuniarily interested, they were disqualified from participating in the pro- 
ceedings. Held, that the court had power to grant the writ. McCoy v. Hand- 
lin, 153 N. W. 361 (S. D.). 

The power and efficiency of any judicial system depend upon its freedom 
from all suspicion of bias or partisanship. ‘Thus in general a vested pecuniary 
interest disqualifies a judge from sitting on a case. Dimes v. Grand Junction 
Canal, 3 H. L. Cas. 759; Ex parte Cornwell, 144 Ala. 497, 39 So. 354; City of 
Grafton v. Holt, 58 W. Va. 182, 52 S. E. 21. But as a strong public policy de- 
mands that every cause should have a trial, when the interested judge alone 
has jurisdiction to try the case, if his pecuniary interest is slight it is clear that 
he may sit. Matter of Ryers, 72 N. Y.1; Hill v. Wells, 6 Pick. (Mass.) 104; 
Commonwealth v. Emery, 11 Cush. (Mass.) 406. Even where the interest is 
large, if indirect it has been held that a judge may participate in the pro- 
ceedings. State v. Polley, 34S. D. 565, 138 N. W. 300. But where the interest 
is large and direct, there is no settled authority. Where the exclusive juris- 
diction is given by the constitution, it is difficult to refuse jurisdiction. See 
Matter of Leefe, 2 Barb. (N. Y.) 39, 40. But even if the exclusive jurisdiction 
is solely the result of statute, it is submitted that the character and extent of 
the interest should not affect the rule. In the conflict of policies which this 
situation involves, the considerations in favor of having someone to hear every 
cause outweigh in all cases the considerations against allowing an interested 
judge to act. 


JURISPRUDENCE — REVERSAL OF JupiciAL DeEcIsSION — CRIMINAL L1IA- 
BILITY FOR Act DrEctARED INNOCENT BY DECISION SUBSEQUENTLY OVER- 
RULED. — The defendant as officer of a bank received a deposit, having good 
reason to believe the bank insolvent. The highest court of the state had pre- 
viously held that such an act did not fall within a criminal statute. The court 
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later overruled its former decision and decided that the act did fall within the 
statute. The defendant was then indicted under the statute. The trial court 
sustained a demurrer to the indictment and the state appealed. Held, that 
the judgment must be affirmed and the defendant discharged. State v. Longino, 
67 So. 902 (Miss.). 

For a discussion of how far an overruling decision may be retroactive, see 
NOTES, p. 80. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACT — AMOUNT OF 
COMPENSATION AWARDED WHERE THE WORKMAN HAD FORMERLY BEEN 
InyuRED. — The plaintiff, having formerly lost one eye, lost the other in the 
defendant’s employment and sued for the injury. The Michigan Workmen’s 
Compensation Act provides different proportions of the employee’s average 
wage where total and where partial disability results. In addition, some in- 
juries, including the loss of both eyes, are expressly specified as total disabilities. 
The loss of one eye is a partial disability. Held, that the plaintiff was entitled 
only to compensation for partial disability. Weaver v. Maxwell Motor Co., 152 
N. W. 993 (Mich.). 

Under a similar statute in New York, which specifies the loss of two hands 
and of one hand as total and partial disabilities respectively, the plaintiff, 
who had previously lost one hand, Jost the other. He sued. Held, that he 
could recover for total disability. Schwab v. Emporium Forestry Co., 153 N. Y. 
Supp. 234 (Sup. Ct. App. Div., 3d Dept.). 

It is a well-established rule of common law that a person is liable for the dam- 
ages which proximately result from his culpable act, no matter whether the con- 
dition of the injured person before that act caused the damages to be greater 
than they would othétwise have been. Basham v. Hammond Packing Co., 
107 Mo. App. 542, 81 S. W. 1227; Jordan v. City of Seattle, 30 Wash. 298, 70 
Pac. 743. The Workmen’s Compensation Acts, though they have done away 
with recovery in tort, clearly aim to supply relief to the injured employee re- 
gardless of the culpability of the employer. See Wambaugh, “Workmen’s 
Compensation Acts,” 25 Harv. L. REv. 129, 131. Again, the amount of com- 
pensation recoverable under the Acts is made proportional to the loss of earn- 
ings caused by the injury. Swllivan’s Case, 218 Mass. 141, 105 N. E. 463. See 
2 SEDGWICK, DAMAGES, 9 ed., § 675 a. Thus, they emphasize rather than alter 
the common-law principle of damages. Lee v. William Baird & Co., 45 Scot. 
L. Rep. 717. As total disability certainly resulted from the accidents in the 
principal cases, it is submitted that the decision of the New York court is the 
more sound. Nor does this result work an injustice on the employer, since the 
wages earned by a previously disabled employee, and hence the compensation 
the employer must pay, are less than those he must pay to an able-bodied man. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACT —- CHARACTER 
OF PAYMENTS — Duty OF RECEIVER TO Pay Past Ciarms. — A receiver car- 
rying on the business of an insolvent corporation petitions for instructions as 
to whether he need make workmen’s compensation payments for injuries that 
happened before he was appointed. Held, that he must make the payments. 
Wood v. Camden Iron Works, 221 Fed. 1o10 (Dist. Ct., D. N. J.). 

At common law the workman’s remedy would be in tort. Tort claims that 
arose prior to the receivership, the receiver is not. commonly required to pay. 
Easton v. Houston & T. C. Ry. Co., 38 Fed. 12. See 23 Harv. L. Rev. 488. 
But receivers who carry on the business are required to pay in full antecedent 
debts of certain classes. Fosdick v. Schall, 99 U. S. 235. Chief of these are 
recent debts for operating expenses. Drennen v. Mercantile Trust & Deposit 
Co., 115 Ala. 592, 23 So. 164. Payments under the Workmen’s Compensation 
Acts are pretty clearly not tort payments. See Interstate Telephone & Tele- 
graph Co. v. Public Service Electric Co., 86 N. J. L. 26, 28, 90 Atl. 1062; Trim 
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Joint District School Board v. Kelly, [1914] A. C. 667, 675; Brrrett, Em- 
PLOYER’S LIABILITY, 83; Jeremiah Smith, “Sequel to Workmen’s Compensa- 
tion Acts,” 27 Harv. L. Rev. 235. Their true nature is to be discovered only 
from an examination of the statutes. The intention of the statutes was to throw 
on industry the cost of personal injury to workmen, on the theory that this 
cost is properly a part of the cost of production. See Borgnis v. Falk Co., 147 
Wis. 327, 374, 133 N. W. 209, 224; Wambaugh, “Workmen’s Compensation 
Acts,” 25 Harv. L. REv. 129, 130. See also 28 Harv. L. REv. 307. This being 
so, the payments, although the liability is contingent, are nevertheless to be 
classed as operating expenses, whether they are further classed as wages, or 
insurance, or a combination of the two, or enforced pensions, or taxes, or 
something given in lieu of wages. They should, therefore, be continued by the 
receiver. In the actual case this result was the more easily reached because of 
an unusual provision in the statute, that the payments shall go on while the 
business is being conducted during bankruptcy or insolvency. See N. J. P. L. 
Igit, 136. 


MortTGAGES — FORECLOSURE UNDER PowER OF SALE— Br For RE- 
DEMPTION — SALE PENDING Biii. — During pendency of a bill in the alter- 
native, asking for cancellation because full payment except for usurious in- 
terest had been made, or for redemption, the mortgagee foreclosed under a 
power of sale. Held, that the exercise of the power of sale is subject to the 
equity of the bill. Carroll v. Henderson, 68 So. 1 (Ala.). 

It is often urged that the filing of a bill to redeem will not suspend the power 
of sale since it would be giving the mortgagor a power to suspend or qualify 
the contractual right he has vested in the mortgagee, without the mortgagee’s 
consent. Stevens v. Shannahan, 160 Ill. 330, 43 N. E. 350; 2 Jones, Mort- 
GAGES, § 1906. See dissent in the principal case. It is clear, however, that the 
jurisdiction of equity to relieve against forfeitures in mortgages is always in 
substance a question of varying the agreement of the parties. 1 PoMERoy, 
Equity JURISPRUDENCE, § 162. The power of sale in mortgages is undoubtedly 
an attempt to avoid the interference of the chancellor. 2 Jones, MorTGAGES, 
§ 1764. Equity, however, is not completely ousted of its jurisdiction and should 
prevent an inequitable exercise of the power. Thus in the principal case it is 
no hardship on the mortgagee to suspend his power of sale “subject to the 
equity of the bill” since the sale will be invalid only in case the bill shows 
that it would be inequitabie for him to exercise the power. Ryan v. Newcomb, 
125 Ill. 91, 16 N. E. 878. National Building & Loan Ass’n v. Cheatham, 137 
Ala. 395, 34 So. 383. 


NEGLIGENCE — PROOF OF NEGLIGENCE — RES JPSA LoQUITUR. — The plaintiff 
while passing along the sidewalk was hit by a board falling from the defendant’s 
house. He showed by his evidence that the board had been loose a long time 
and just why it fell. Held, that it was reversible error to give him the benefit 
of the “presumption” arising from the doctrine of res ipsa loquitur. McAnany 
v. Shipley, 176 S. W. 1079 (Kansas City Ct. of App., Mo.). 

The doctrine of res ipsa loquitur is generally spoken of as warranting a “pre- 
sumption” of negligence. Byrne v. Boadle, 2 H. & C. 722; Price v. Metro- 
politan St. Ry. Co., 220 Mo. 435, 456, 119 S. W. 932, 936; 4 WicMoRE, EVIDENCE, 
§ 2509. By this is meant nothing more than that the facts of the injury are 
sufficient to warrant an inference of negligence, but not that the jury is re- 
quired to draw one. Palmer Brick Co. v. Chenall, 119 Ga. 837, 842, 47 S. E. 
3209, 330. See 2 CHAMBERLAYNE, EVIDENCE, §§ 1026, 1027. The doctrine is 
simply one of the quantity of circumstantial evidence required to enable the 
plaintiff to go to the jury. See 20 Harv. L. REv. 228, 229. The facts of the 
principal case clearly justify the application of the doctrine. Kearney v. Lon- 
don, etc. Ry. Co., L. R. 5 Q. B. 411, L. R.6Q. B. 759. That the plaintiff showed 
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additional evidence of the defendant’s negligence merely meant that he had 
more than enough evidence upon which to go to the jury. Under these circum- 
stances an instruction giving him the benefit of the doctrine, even though un- 
necessary, was harmless. The real fault below seems to have been that the 
court instructed the jury that the doctrine of res ipsa loquitur warranted a 
“‘presumption of law” in favor of the plaintiff and from this the jury might 
well have thought that it was not free to draw any other inference than negligence. 


PRESUMPTIONS — EXISTENCE AND EFFECT OF -PRESUMPTIONS IN PaRTIC- 
ULAR CASES — OPERATIONS AGAINST STATE OF PRESUMPTION OF Lost GRANT. 
— In an action in equity to confirm title to real estate the plaintiff showed a 
1907 patent from the state, the state having bought at a tax sale in 1872. 
The defendant claimed under deeds executed in 1884 and 1890, and showed 
he had been in undisturbed possession for over thirty years. The records 
prior to 1884 had been burned. Held, that the plaintiff’s action be dismissed 
since a grant from the state to defendant would be presumed. Caruth v. 
Gillespie, 68 So. 927 (Miss.). 

For a discussion of the principles involved in allowing such a presumption 
to operate against the state, see NoTEs, p. 88. 


PRESUMPTIONS — SIMILARITY OF LAW OF SISTER STATE — CONSTITUTION. 
—In a suit for the conversion of the proceeds of a carload of feed, the de- 
fendant alleged that he had received the money under a garnishment judgment 
of a Tennessee justice’s court. He gave no evidence as to the law of Tennessee. 
Under both the Code and Constitution of Iowa, a justice’s court could not 
have had jurisdiction to render such a judgment. Held, that the plaintiff cannot 
recover. Droge Elevator Co. v. W. P. Brown Co., 151 N. W. 1048 (Ia.). 

In the absence of evidence, most courts presume that the common law of a 
sister state is similar to that of the forum, provided that they are of common 
origin. Cherry v. Sprague, 187 Mass. 113, 72 N. E. 456. Cf. Peet v. Hatcher, 
112 Ala. 514, 21 So. 711. See 4 WicMoRE, EvipENCE, § 2536. In some states, 
among them Iowa, this presumption has unfortunately been extended to 
statutory law. McMillan v. American Express Co., 123 Ia. 236, 98 N. W. 620. 
See A. M. Kales, “ Presumption of Foreign Law,” 19 Harv. L. REv. 401, 410. 
In such states, when a statute of another state is proved, it should be pre- 
sumed to be constitutional. Fidelity Ins. Co. v. Nelson, 30 Wash. 340, 70 Pac. 
961. But where such a statute has not been proved, there is no ground upon 
which the presumption of an enactment should be refused merely because it 
happens to appear in the constitution rather than the statute book. Cook v. 
Chicago, R. I. & P. Ry. Co., 78 Neb. 64, 110 N. W. 718. A fortiori, it is incon- 
sistent to refuse to presume the uniformity of law when, as in the principal 
case, both the statutes and the constitution govern the subject. It is submitted 
that the better rule to be applied in such cases is for the court to take judicial 
notice of the laws of all the states. Such a rule could only be effected by legis- 
lation, but this has been done in a few jurisdictions. See W. Va. CoE, 1906, 
c. 13, §4; Miss. CopE, 1906, § rors. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
CHANGE IN CHARACTER OF LOCALITY AS GROUND FOR DECREE QUIETING TITLE. 
— A conveyance subject to the restriction that only dwelling houses should be 
erected on the property was made at a time when the property was in a choice 
residential district. Since then the neighborhood has been wholly given over to 
manufacturing of an offensive kind. Held, that the restriction is terminated, 
and that equity will remove it as a cloud on title. McArthur v. Hood Rubber 
Co., 109 N. E. 162 (Mass.). 

Courts of equity usually regard agreements restricting the use of land as 
contract rights. Thus, in the exercise of their discretion, they deny specific 
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performance and leave the plaintiff to his remedy at law whenever the character 
of the locality has so changed as to defeat the purpose of the agreement and 
render its enforcement inequitable. Trustees of Columbia College v. Thacher, 
87 N. Y. 311; McClure v. Leaycraft, 183 N. Y. 36; Page v. Murray, 46 N. J. 
Eq. 325. But these agreements are more properly regarded as creating equi- 
table property rights. See 21 Harv. L. Rev. 139. Where such rights exist, 
equity, having exclusive jurisdiction, has no discretion as to not enforcing them. 
Nevertheless, the Massachusetts court, in a previous case, denied specific per- 
formance and awarded damages. Jackson v. Stevenson, 156 Mass. 496. Cf. 
Amerman v. Deane, 132 N. Y. 355. Such a decree, although it might be ex- 
plained on the theory that equity is thus protecting the right while exercising 
its discretion as to the form of the remedy, is in effect a judicial condemnation 
of an equitable property right. The principal case abandons this position and 
is the first decision definitely adopting the more logical view that, when the 
object of a restrictive agreement can no longer be attained, the restriction 
ceases to exist. Cf. German v. Chapman, 7 Ch. D. 271, 279; Knight v. Simmonds, 
[1896] 2 Ch. 294, 297. 


TAXATION — PARTICULAR FormMS OF ‘TAXATION— SUCCESSION TAX: 
REGISTERED BONDS OF THE TAXING STATE Kept BY NON-RESIDENT AT His 
DomiciLe.— A registered bond of the Commonwealth of Massachusetts 
was kept by a non-resident at his domicile in New York. Held, that it is tax- 
able under the Massachusetts Succession Tax. Bliss v. Bliss, 1o9 N. E. 148 
(Mass.). 

Succession taxes are regarded as taxes not on property, but on the privilege 
of succeeding to property. Matter of Merriam, 141 N. Y. 479, 36 N. E. 505; 
Plummer v. Coler, 178 U.S. 115. Accordingly it has been held that a state 
may tax the succession to negotiable bonds owned by residents, even when 

‘kept abroad, on the reasoning that the privilege of succession is derived from 
the law of the owner’s domicile. Frothingham v. Shaw, 175 Mass. 50, 55 
N. E. 623. On the other hand, it has been laid down that power over the per- 
son of the debtor, instead of the creditor, confers taxing jurisdiction over the 
transfer of the debt. Blackstone v. Miller, 188 U. S. 189. More accurately 
stated, the correct principle is, that jurisdiction depends upon control of the 
transfer. In the principal case,’ since the transfer must be completed by a 
change of registration, which could be enforced only by resort to the Massa- 
chusetts courts, the bond was properly held taxable under the Massachusetts 
statute. An earlier case has decided that a state cannot levy a succession tax 
on foreign-owned negotiable bonds of a domestic corporation when kept 
abroad, a question expressly left open in the principal case. Matter of Bronson, 
150 N. Y. 1, 44 N. E. 707. 


TROVER AND CONVERSION — EXCHANGE OF SECURITIES BY PLEDGEE — 
NEED IMPAIRMENT OF PLEDGOR’S SECURITY BE SHOWN? — The defendant 
loaned money to the plaintiff and took as security a third person’s note pro- 
tected by mortgage. This mortgage he exchanged with the mortgagor for 
one on another portion of the same premises. Though his security was not 
impaired by the change, the plaintiff sues for the conversion of the first mort- 
gage. Held, that he cannot recover. Madden v. Condon National Bank, 149 
Pac. 80 (Ore.). 

That the defendant’s dealing with the mortgage was unjustified is clear: 
holders of collateral security have no right to exchange it with the makers, nor 
to compromise it. Garlick v. James, 12 Johns. (N. Y.) 146; Depuy v. Clark, 
12 Ind. 427; Wood v. Mathews, 73 Mo. 477. But cf. Girard Fire Insurance Co. 
v. Marr, 46 Pa. St. 504. See contra, COLEBROOKE, COLLATERAL SECURITIES, 
2ed., 26. This being so, what the defendant did amounted to a conversion of 
the mortgage. Stevens v. Wiley, 165 Mass. 402, 43 N. E. 177. See Brown v. 
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First National Bank of Newton, 132 Fed. 450, 453. In this country generally 
a pledgor can sue his pledgee for conversion without tender of the debt. Axstin 
v. Vanderbilt, 48 Ore. 206, 85 Pac. 519; Feige v. Burt, 118 Mich. 243, 77 N. W. 
928. See 13 Harv. L. Rev. 55. The fact that the pledgee can recoup the 
pledge debt in damages relieves this rule of any harshness. See Work v. Ben- 
nett, 70 Pa. St. 484. But the substitution of something “just as good” for the 
property converted does not relieve the defendant; once there is a conversion 
he has not even the right to return the identical article converted. Hamner v. 
Wilsey, 17 Wend. (N. Y.) 91; Baltimore & Ohio R. Co. v. O'Donnell, 49 Oh. 
St. 489, 32 N. E. 476; Post v. Union National Bank, 159 Ill. 421, 42 N. E. 976. 
There should therefore be a right of action. If it be contended that the mort- 
gage was an interest in real estate and hence not the subject of conversion, 
the fact remains that the defendant has, by destroying that interest without 
authority, caused the plaintiff serious damage. He cannot satisfy the plain- 
tiff’s rightful claim by offering another interest alleged to be as good. See 
to Harv. L. REv. 65. 


War — CONTRACTS BETWEEN CITIZENS OF BELLIGERENT COUNTRIES — 
JURISDICTION OF NEUTRAL Courts. — Before the declaration of war a German 
company contracted to sell certain patents to a French company and to con- 
struct in New Jersey for them a wireless station embodying these patents. 
Both countries have statutes forbidding commercial intercourse with alien 
enemies. Held, that the contract be specifically enforced. Compagnie Uni- 
verselle de Telegraphie et de Telephonie Sans Fil v. United States Service Cor- 
poration, 95 Atl. 187 (N. J.). 

An English company sold and delivered coal in Algiers to an Austrian com- 
pany. Drafts drawn on London were dishonored, because of proclamations 
forbidding commercial intercourse. Jurisdiction in the United States was ob- 
tained by foreign attachment of a ship of the defendant company. Held, that 
the court will not exercise its jurisdiction. Watts, Watts & Co., Lid. v. Unione 
Austriaca di Navigazione, 224 Fed. 188. 

At common law, or by statute in continental countries, citizens of belligerent 
nations are forbidden to engage in commercial intercourse. The Hoop, 1 Rob. 
196; Esposito v. Bowden, 7 El. & Bl. 763. See 4 & 5 Geo. V.,c. 87. The effect 
of this on preéxisting! contracts is to suspend the remedy; it does not put an 
end to the contract. Mutual Benefit Life Insurance Co. v. Hillyard, 37 N.J. L. 
444; Williams v. Paine, 169 U.S. 55; Ex parte Boussmaker, 13 Ves. Jr. 71. The 
reason for this rule seems to be solely to prevent a possible advantage to the 
hostile country, since recovery will be allowed against an alien defendant if he 
has property which can be attached. McVeigh v. United States, 11 Wall. 
(U. S.) 259; Robinson & Co. v. Continental Insurance Co. of Mannheim, [1915] 
1 K. B. 155. Such a reason has of course no weight in a neutral court. Clearly 
these statutes have no extraterritorial force so as to be effective in neutral 
countries. Consequently where the contract was to be performed in the neutral 
country, the court is justified in giving relief. But where the contract was to 
be performed outside the neutral country in which relief is sought only because 
the remedy in the belligerent countries is suspended, the court seems justified 
in refusing to exercise its jurisdiction. This is in accord with the usual disincli- 
nation of courts in admiralty to deal with such contracts between aliens where 
such a refusal will not cause an injury. See Goldman v. Furness, Withy & Co., 
Lid., to1 Fed. 467; The Napoleon, Olcott (U. S.) 208, 215. 


WATER AND WATERCOURSES — PusBLic Ricuts — Ricut or City To TAKE 
WATER FROM NAVIGABLE STREAM. — The plaintiff, a lower riparian proprietor 
on a navigable stream which flows through the defendant city, seeks to enjoin 
the taking of water from the stream by the city for the use of its inhabitants, 
and to recover damages for the taking. Held, that on the facts of the case the 
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plaintiff is not entitled to the injunction. On the question of damages the 
court was evenly divided. Loranger v. City of Flint, 152 N. W. 251 (Mich.). 

A riparian proprietor has a right to appropriate, from the stream on which 
he is situated, only as much water as is reasonably necessary for his own do- 
mestic uses. Acquackanonk Water Co. v. Watson, 29 N. J. Eq. 366; Stockport 
v. Potter, 3 H. & C. 300. See 3 Kent’s Comm., 12 ed., 440. The fact that the 
riparian proprietor on a non-navigable stream is a municipality does not make 
its inhabitants riparian owners. Consequently, the municipality may not take 
the water for the domestic use of its inhabitants without compensating lower 
riparian owners. City of Emporia v. Soden, 25 Kan. 588; Stein v. Burden, 
24 Ala. 130; Stock v. City of Hillsdale, 155 Mich. 375, 119 N. W. 435. See 
GouLp, WarTeERS, § 245. And though the location of a municipality on a 
stream may increase the number of individual riparian proprietors, that does 
not give to the municipality the right to appropriate water for its non-riparian 
inhabitants. City of Reading v. Althouse, 93 Pa. St. 400; Mannville Co. v. 
City of Worcester, 138 Mass. 89; City of New Whatcom v. Fairhaven Land Co., 
24 Wash. 493, 64 Pac. 735. Contra, Canton v. Shock Co., 66 Oh. St. 19, 63 
N. E. 600; Barre Water Co. v. Carnes, 65 Vt. 626, 27 Atl. 609. Again, the 
navigability of the stream, which gives the public a right of way, does not 
alter riparian rights. City of New Whatcom v. Fairhaven Land Co., supra; 
Fulton Co. v. State, 200 N. Y. 400, 94 N. E. 199; Kaukauna Co. v. Green Bay 
Canal Co., 142 U.S. 254. Contra, Minneapolis Mill Co. v. Board of St. Paul, 
56 Minn. 485, 58 N. W. 33. Nor does title to the bed of the stream increase 
the right to use of the water. Sweet v. City of Syracuse, 129 N. Y. 316, 29 N. E. 
289; Myers v. City of St. Louis,8 Mo. App. 266. See GouLp, WATERS, § 246. 
Consequently the appropriation of water for all its inhabitants is a taking 
of property for which the municipality must make compensation. 


WILLS — CONSTRUCTION — EFFECT OF MAKING SAME PERSON SPECIAL 
AND RESIDUARY LEGATEE. — A legatee who was to receive a special bequest 
and also one-half of the residue, predeceased the testatrix. The will expressly 
directed that the residue should contain any lapsed bequests. Held, that the 
lapsed specific legacy became intestate property. Dickinson v. Belden, 268 
Ill. 105, 108 N. E. tort. 

As a testator, by making a general residuary clause, shows an intent to 
bequeath all his property, it is a general rule that all the property owned by 
him at his death, and not specifically bequeathed, together with all lapsed 
legacies, shall fall into the residue. Cambridge v. Rous, 8 Ves. Jr. 12. See 
English v. Cooper, 183 Ill. 203, 208, 55 N. E. 687, 688. See 2 JARMAN, WILLS, 
6 ed., 1046. Indeed this rule applies even if the legacy which has lapsed 
was described as an exception from the residue. Evans v. Jones, 2 Collyer 
516. Since a lapsed residuary legacy cannot swell the residue, it necessarily 
becomes intestate property. Ketchum v. Corse, 65 Conn. 85, 31 Atl. 486. 
But a lapsed specific legacy to the residuary legatee does increase the residue 
and should come within the residuary bequest. Im re Fassig’s Estate, 82 N. Y. 
Misc. 234, 143 N. Y. Supp. 494. Since there is intestacy as to the deceased 
legatee’s share of the residue, this does not involve taking property from him 
in one guise, to return it in another. Any other rule is contrary to the intent 
of the testator in making the residuary clause. Hence it is submitted that 
the principal case is wrong, though it is in accord with the trend of authority. 
See Dorsey v. Dodson, 203 Ill. 32, 67 N. E. 395; Craighead v. Given, 10 Serg. 
& R. (Pa.) 351. It the more clearly defeats the intent of the testatrix in the 
meta case, since the will expressly stated that lapsed legacies should fall into 
the residue. 


WITNESSES — PRIVILEGED COMMUNICATIONS — ATTORNEY AND CLIENT — 
PRIVILEGE OF ATTORNEY NOT TO DiscLOsE CLIENT’s IDENTITY. — Certain 
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clients employed an attorney to represent them in matters connected with the 
investigation of election frauds, and in addition to act as counsel for three men 
who had been indicted for such frauds. Later before the grand jury, the at- 
torney refused to disclose the identity of the clients who employed him to 
represent the three indicted men, asserting his privilege. He was sentenced 
for contempt of court and now applies for a writ of habeas corpus for his dis- 
charge. Held, that the petitioner be discharged. Ex parte McDonough, 149 
Pac. 566 (Cal.). 

That the privilege of an attorney not to disclose communications of his client 
extends only to communications made in confidence as a part of the purpose 
of the client to obtain legal advice, is well established. Hatton v. Robinson, 14 
Pick. (Mass.) 416. See Hager v. Shindler, 29 Cal. 47, 64. Still, the mere fact 
of the relationship should be considered a communication. See 4 WIGMORE, 
EvmENCcE, § 2313. Hence, if the client’s name is given in confidence, it is 
within the application of the rule. However, if the attorney purports to rep- 
resent one of the parties at bar, since each party to a suit has a right to know 
with whom he is dealing, the public policy in favor of preserving the sacredness 
of communications between client and attorney is overborne. Hence the 
attorney must, upon examination, disclose the name of his client. Levy v. 
Pope, Moody & Mal. 410. Cf. White v. State, 86 Ala. 69, 5 So. 674. See 4 
WicmorE, EvmENcE, § 2313. But where it is undisputed that the attorney 
neither represents a party, nor has previously represented a party concerning 
the case at bar, there seems little reason why it should be made an exception 
to the established rule of privilege. Foote v. Hayne, 1 C. & P. 545, 546; In re 
Shawmut Mining Co., 94 N. Y. App. Div. 156, 87 N. Y. Supp. 1os9. See In re 
Malcolm, 129 N. Y. App. Div. 226, 113 N. Y. Supp. 666, 668. But the weight 
of authority is contra. Satterlee v. Bliss, 36 Cal. 489; Mobile & Montgomery Ry. 
Co.iv. Yeates, 67 Ala. 164; United States v. Lee, 107 Fed. 702. , 
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PROPERTY AND CONTRACT IN THEIR RELATIONS TO THE DISTRIBUTION OF 
WeattH. Volumes I and II. By Richard T. Ely. New York: The 
Macmillan Company. 1914. pp. xlvii, 474; vii, 521. 


Dr. Ely’s work contains an enormous amount of material, the result of many 
years of study and reflection; it is the production of mature moderation, with 
a confident hope in the possibilities of collective social purpose. Property is 
to be regarded as derivative in the modern social state; it has no inherent 
indefeasible claims and is not antecedent to the society which produced and 
protects it. Its enjoyment is therefore subject throughout to such control as 
may be necessary for the accomplishment of social purposes. It may be taken 
or limited or used as the community finds necessity, subject only to so much 
tenderness as is possible. How much is in fact possible, what uses demand 
compensation, cannot be stated in advance. We have certain regulative prin- 
ciples, nothing more; we must not forget that men will build only when they 
know the foundation is secure. Every sudden revolutionary invasion of the 
individual’s customary expectations shakes a little the whole of society, puts 
some doubt of the future into the hearts of the living. Custom, therefore, 
creates a genuine obligation on society to respect what it has created. 

As to right of contract, the same applies, though we need not be so fearful of 
vested rights. Liberty has no significance except in society; it is the right to 
do what society finds best for itself and for the actor to let him do. Society 
may indeed go so far as to forbid one from contracting while under economic 





